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VVV N Bock J. 
„ tions to the nature of man; and i it comprehends 
Aallthe duties weowe ethers theSupremeBeing, 
toourſelves, or toour neighbour ; as reverence to 
God, ſelf-defence, temperance, honour to out 
parents, benevolence to all, a ſtrict adherence f 
do our engagements, gratitude, c. This law 
; is improperly attributed to the brute part of the 
creation; for brutes act from neceſſity, and are 
55 capable of e obedience, nor conſe- 
quently of law. 
La ef 3. The law of nations is alſo the reſult of rea- 
nations. fon, and has God for its author; but it ſuppoſes 
| mankind formed into ſeveral bodies-politic, or 
| ſtates; and it compriſes all the duties which one 
| ſtate(c ayes to another. Theſe muſt of neceſſity 
be ſimilar to the duties ariſing between indivi- 
duals, fince both are dictated by reaſon ; ſo that 
what is the law of nature, when applied to men 
conſidered ſimply as fuch, is indeed the law of 
Th nations, when applied to kingdoms or ſtates. 
From this ſoutce proceed the rights of war, the 
ſecurity of ambaſſadors, the obligations ariſing 
from treaties, &c. The particular uſages of 
nations in their mutual correſpondence, which 
are not neceſſarily founded in reaſon, are no 
Patt of the law of nations in its proper ſenſe; 
for they are arbitrary; and derive their ſole au- 
thority from compact, either expreſs or preſu- 
med ; and may * without violating the 
inde of nature, be altered: For this reaſon, 
ought to be thrown into the claſs of poſi- 
Fiete -whoſe obligation laſts no longer than 
* agrekment upon which it is founded. Of 
this ſort, are the bre ſed in re- 
ceiving and ent dors, the 
| privileges — ome of their ſer- 
vants, 


a 


Tir, 1 * FR in general. 3 


9 


4 vants, 1 rules qblaread in cartels for exchang- 1 
0g priſoners of war, . = 


| 4. Civil or municipal law, i is chat which eve- Civil law. 
ry ſovereign kingdom or ſtate has appropria+ 
; 2 to itſelf. The appellation af municipal 
was originally confined. to the laws. of mu. 
nicipia, or dependent ſtates z but it came by. | | 
degrees to ſignify. all civil laws withont di- 1 
ſtinction. No ſovereign. ſtate can ſubſiſt with 5 — 
out a ſupreme power, or a right of command - 
ing in the laſt reſort; the ſupreme power of 
one age cannot therefore be fettered by any 
enactment of a former age, otherwiſe it would 
ceaſe to be ſupreme. Hence the law laſt in 
date derogates any prior. laws, J. 4 de cons 2 Jl 
Brite. £1,469 : ; : 
The law af; nature, where it either <a General | 3 
| 3 or forbids, is immutable, and cannot be proper- 
controlled by any human authority; but where — 4 r 
that law does no more than confer a right, e TY 
out obliging us to uſe it, the ſupreme power 
may diveſt us thereof, in whole or in part. 
Thus, certain natural rights in point of dreſs, 
game, commerce, c. are brought frequently, 
by poſitive enactment, under ſuch. reſtrictions - 
as the legiſlator thinks moſt proper for the com» 
mon intereſt. It ſufficiently. appears, that a 
ſanction is annexed. to the law of nature by its 9 8 
author, from the diſquiet that fills the conſeien ee 
upon a tranſgreſſion thereof, though the 3 
perſon guilty: ſhould be without the reach of bun | 3 
man penalties: But certain laws of . as 
gratitude, charity, benevolence, c. have not | ons 
been guarded wich penalties by the poſitive e. 7 
undmamt of ne deacon ane r 1 " 
| : 6-Though In | 78, # ; . 
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- Promul- rin Though the laws of nature are ſafficiently N 
3 of publiſhed by the internal ſuggeſtion of natural 


light, civil laws cannot be conſidered as a rule 
for the conduct of life, till they are notified to 
thoſe whoſe conduct they are to regulate. The 
Scots acts of parliament werk, by our moſt an- 
cient cuſtom, proclaimed in all the different 
ſures, boroughs, and baron · courts of the king- 
dom, 1425, c. 67.—1457, e. 89. But, after 
dur ſtatutes came to be printed, in conſequence 
of 1540, c. 127. that cuſtom,” which was no 
longer neceſſary, was gradually neglected; and 
-at laſt, the publication of our laws, at the mar- 
ket-croſs of Edinburgh, was declared ſufficient; 
and they became obligatory forty days thereaf- 
ter, 1581, c. 128. Britiſh ſtatutes are deemed 
ſufficiently notified, without formal promulga- 
tion; either becauſe the printing is truly a pu- 
- blication, or becauſe every ſubject is, by a maxim 
. of the Engliſh law, party to them, as being pre- 
ſent in parliament, either by himſelf or his re- 
preſentative. After a law is publiſhed, no pre- 
tence of ignorance can excuſe the breach of i 9 | 


1 9. Pr e S g. d jur. ot fall. ign. e 
7. As laws are given f. for the * ur con- 


for IS duct, they can regulate future caſes only; for 


paſt Riots. being out of our power, can admit 
of no rule. Declaratory laws form no exception 
to this; for a ſtatute, where it is declaratory of 
2 former law, does no more than interpret its 
meaning; and it is included in the notion of in- 
© terpretation, that it muſt draw en 8 the date 
of the law interpreted. NS, 
8. God himſelf gave by Moſes to the Jews, 
ftive à body of poſitive Ges; which ſettled not on- 
88 * their © gs 3 * — bags 


— 
er as 


7 a 
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| as ah law was directed to the Jews alone; and 
almoſt wholly framed with a ſpecial view to the 
| Jewiſh conſtitution, and to the genius of that 
people, it is but a ſmall part of it which has been 
adopted by the legiſlature of other countries in- 
to their ſyſtem of laws. ; 
9 The Roman laws were, dl the middle Roman 
of the ſixth century, reduced by the Emperorlav. 
Juſtinian into one body, which conſiſts of the 
Digeſts or Pandects, the Inſtitutions, the Code, 
and the Novels. Upon the irruption of the 
Lombards into Italy, ſoon after Juſtinian's death, 
this law became almoſt forgotten, till the year 
1130, when, a copy of the Pandects having 
been recovered at Amalphi, it was taught by au- 
thority in the ſchools of Italy, and from thence 
ſpread quickly over Europe. The Roman law, - 
| its pecuhar beauty and elegance, got the 
appellation of the civil law, though that epithet 
was applicable originally to the laws of all coun- 
tries alike. In ſeveral acts of parliament, this 
law, ſometimes by itſelf, 1 540, c. 69.—1 58 5, 
e. 18; and ſometimes in conjunction with the ca · 
non law, 1540, c. 80.—1 551, c. 22. goes un- 
der the name of the common law. ere thge 
expr̃ẽſſion in the act is fuller, the common laws of = 
the realm, it ſignifies perhaps our own ancient 
cuſtomary Wy" 1 503, c. 79 l 584, c. 1 < lc 
8 $537 ER — 
ere. Soon . the nodes of the Pan- Canon 
dects, a body of law was formed under _ 
direction of hs Biſhop of Rome, ſtiled the- 
Canon Law. It contained rules, not only for 
informing the conſcience, but for the fixing of 
property, civil as well as eccleſiaſtical ; and had 
U NY of ey; in the countries * 
a ; 0 


„ ft Chas he 


Law of 


P ——— OD 
* 8. N 5 1 * * * 


Regiam 


6 Of Laws in general. Book J. 
the "I was temporal 8 But all the o- 
ther nations of Chriſtendom, even thoſe which 

acknowledged the See of Rome, thought them. 
ſelyes at erg, in ſo far as it related to civil 
right, either to xeject it, or to receive it with 
ſuch limitations as they judged proper. The ca- 

non law conſiſts of the Decretum, which, in imi- 

A tation. of the Roman Digeſts, was compoſed by 

Gratian, a Benedictine Monk, from the judg- 

ments of the fathers, doctors, aud church-coun- 

cils; and of the decretal epiſtles, which, after the 

Pattern of Juſtinian's code, is a collection of the 

reſcripts and conſtitutions of the Popes. _ : . 

11. The municipal law of. — as "of 
molt other countries, conſiſts. partly of ſtatuto- 
ry or written law, which has the expreſs. au- 
thority of the legiſlative power; partly of cuſto-, 

zor unwritten law, which derives farce 
ftom its preſumed or tacit conſent. 

Our writ- 14. Under our ſtatutory. or written, law i is 


Scotland. 


ten law. comprehended, firſt, our acta of: parliament; not 


Acts of 
thoſe only which were made in the reign. c 

55 2 - James I. of Scotland, and from thence ow, 
to our union with England in 1707, but ſuch | 
of the Britiſh ſtatutes SOS ſince the union as 
concern this part of the united kingdom, | 
13. The remains of our ancient written law 
majeſta- were publiſhed by Sir John Skene, ;clerk-regi- 
tem. ſter, in the beginning of the laſt century, by. li- 
cence of parliament, Index to unprinted adts, 

_ 1697, No. 31. The books of. regiam majeſta- 
tem, to which the whale collection owes its title, 
ſeem to be a fyſtem of Scots law, written by a 
private lawyer at the command of David I.; and 
though no expreſs confirmation of that trea- 
12 * the — appears, yet it is ad» 


mitted 
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 aired:10 * been the ancient law of our 
kingdom, by expreſs ſtatutes, 14 1, c. 48. 
1487, c. 115. The boroughJaws, which were (al 
alſo enacted by the ſame King David, and the Y 
ſtatutes of William, Alexander II. David _: 
and the three Roberts, are univerſally allow- 
ed to be genuine. Our parliaments have once 
and again Seeg commiſſions to reviſe and 

amend the Regiam majeſtatem, and the other an- 
cient books of our law, and to make their re- 
port, 1425, c. 54.— 1487, c. 115.—1633, c. 

20. ; but as no report appears to have been made, 
nor conſequently any ratification by DOE, 185 
none of theſe remains are received, as of 

authority, in our courts; yet they are of ex- 

cellent uſe in proving and Mutiny our moſt 
ancient cuſtoms.” s 

14. Our written law coltipreticndy,” 2. the Aas of 7 

as of Sederunt, which are ordinances for re- Sederunt, 
gulating the forms of proceeding, before the | 
court of ſeſſion, in the adminiſttation of juſtice, 
made by the judges, who have a delegated power 
from the legiflature for that purpoſe, 1540, 
c. 93. Some of theſe acts dip upon matter of 
right, which declare, what the judges appre- 
hend to be the law of Scotland, and what they 
are to Sbferve er wunde 45 rule of judg. 
ment. 

15. The eivil and canon tak, though: they The au- 
are not perhaps to be deemed proper parts of thority of 
our written law, have undoubtedly had 'the eee 5 
greateſt influence in Scotland. The powers uon laws 
exerciſed by our ſovereigns and our jud * : 
haye been juſtified upon no other ground, TO 
that they <a conformable to the civil or 40 ee 
mes: 1493, e, $1.1 549, e. 69. &c. 9 2 


60. 


- 


\ 


, 
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_ cial ſtatute was judged neceſſary, upon the re- 
formation, to reſcind ſuch of their conſtitutions 
zs were repugnant to the Proteſtant doctrine, 
1567, c. 31. Fromthat period, the canon law has 
beenlittle reſpected, except in queſtions of tithes, 
patronages, and ſome few more articles of ec- 
cleſiaſtical right: But the Roman continues to 
have great authority in all caſes, where it is not 
derogated. from by. ſtatute or cuſtom, and 
where the genius of our law ſuffers us to ap- 


Unwrit- 16. Our unwritten or cuſtomary law, is that 


ten law 
om. 


or which, without being expreſsly enacted by ſta- 
tute, derives its force from the tacit conſent. of 
King and people; which conſent is preſumed 
from the antient cuſtom of the cummunity, 4. 
32. § 1. de legib. as the laws of primogeniture 
and ſucceſſion, the terce, courteſy, c. No 
preciſe time can be fixed, as neceſſary for con- 
ſtituting this ſort of law; becauſe ſome things 
require in their nature longer time, and a great- 


oer frequency of acts to eſtabliſh them, than o- 


thers. Cuſtom, as it is equally founded in the 
will of the lawgiver with written law, has there- 
fore the ſame effects: Hence, as one ſtatute 
may be explained or repealed by another, ſo a 
ſtatute may be explained by the uniform prac- 
tice of the community, J. 37. de legib. and even 


; go into diſuſe, by a poſterior contrary cuſtom. 


But this power of cuſtom to derogate from 
Prior ſtatutes, is generally confined by lawyers 
| to ſtatutes concerning prixte right, and does 
5 TY extend to thoſe. which regard public po- 
cy. | Wan 


Deciſions , x7, An uniform tract of the judgments or 


cles. deciſions. of the court of ſeſhon, is commonly 
. . | Conlliclered 


. 
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tain reach farther than to the parties in the 
appeal, ſince in theſe, the Peers act as judges, 


„ alan: as part of our cufftubary law; ; and | 
without doubt, where a particular cuſtom is 
thereby fixed or proved, ſuch cuſtom of itſelf 


conſtitutes law: But deciſions, though they 


| bind the parties litigating, have not, in their : 


own nature, the authority of law in ſimilar 
caſes'; yet, where they continue uniform, great 
weight is juſtly laid on them. Neither can the Judg- 


judgments of the houſe of Peers of Great Bri- ments of 
the houſe 


of Peers. 


not as lawgivers; nevertheleſs, where a ſimilar 
judgment is repeated in the court of the laſt re- 
ſort, it mult have the ſtrongeſt influence upon 
the determinations of inferior courtz. 

18. By the rules of interpreting ſtatute-law Interpre- 
received in Scotland, an argument may be uſed mg of - 
from the title to the act itſelf, a rubro ad ni- laws. 

; at leaſt, where the rubric has been ei- | 
ther originally framed, or afterwards adopted 
by the legiſlature. The preamble or narrative, 
which recites the inconveniencies that had ariſen 
from the former law, and the cauſes inducing 
the enactment, may alſo lead a judge to the ge- 
neral meaning of the ſtatute. But the chief 
weight is to be laid on the ſtatutory words. 

19. Laws, being directed to the unlearned 
as well as the learned, ought to be conſtrued 


in their moſt obvious meaning, and not ex- 
plained away by ſubtle diſtinctions; and no 


law is to ſuffer a figurative interpretation, 
where the proper ſenſe of the words is as com- 
modious, and equally fitted to the ſubject of 
the ſtatute. Laws ought to be explained ſo 

as to exclude abſurdities, J. 19. de legib.; and 


in » the comm mn * moſt agreeable to 
B e former 


TY Of Laws in gener 
bees ann. 4. to the *. 
the lawgiver, /. 17. 18. cad. t. and to the gene- 
ral frame and Krudure of the conſtitution. In 

| Prohibi: prohibitory laws, where the right of acting ; is 

torylaws. taken from a perſon, ſolely fol the private ad- 

0 vantage of another, the . — of him, in 
wWhoſe behalf the law was made, ſhall ee 
the act done in breach of it; but the conſent 
of parties immediately intereſted has no effect 

in matters which regard the public utility of a 
ſtate, I., 38. de pat. Where the words of a 
ſtatute are capable but of one meaning, the 
ſtatute muſt be obſeryed, however hard it may 
bear on particular perſons, J. 12. §. 1. qui et a 
. Nevertheleſs, as no human ſyſtem of 

ws can comprehend all poſſible caſes, more 
may be ſometimes meant by the lawgiver than 


is expreſſed; and hence certain ſtatutes, where 


Imerpre- ox extenſion is not plainly excluded, may be ex- 
. tended beyond the letter, to ſimilar and omit, 
ſion, ted caſes; others are to be confined to the fins 
5 tutory words. 

Strict in- 20. A ſtrict interpretation is to be ö 


terpreta- x, To correctory ſtatutes, which repeal or re. 


14 tion. ſtrict former laws, I. 14. de legib. and to ſta- 


tutes which enact heavy penalties, or reſtrain 
the natural liberties ni mankind. 2. Laws, 
made on occaſion of preſent exigencies in a 
ſtate, ought not to be drawn to ſimilar . caſes, 
after the preſſure is over. 3. Where ſtatutes 
eſtabliſh certain ſolemnities as requiſite to 
deeds, ſuch ſolemnities are not ſuppliable by 


. equivalents ; for ſolemnities loſe their nature, 
. when: they are not performed ſpecifically. 
„ ſtatute, which enumerates ſpecial caſes, 


is, with — to be extended to caſes not 
| | e eſſed; 3 


* 


IT. „ 00 Laws i in GG. 11 
erpreſſed; but „ where a law does not deſcend 


to particulars, "there 18 greater reaſoh to ex- 


Jas it to ſimilar caſes. 5. Statutes, which 

a diſpenſation or privilege. to particular 

ons or ſocieties, ſuffer a ſtrict interpreta- 

tion; becauſe they derogate from the general 
law, and imply a burden upon the reſt of the 
community: But at no rate can a privilege 
be explained to the prejudice of thoſe in 
whoſe behalf it was granted, As the 'onh 
foundation of cuſtomary law is uſage, whic| 
 confiſts in fact, ſuch law can go no farther 
than the particular uſage has gone. 


21. All ſtatutes, concerning matters ſpecial- Ample 
ly fayoured by law, receive an ample inter- interpre- 
pretation; as laws for the encouragement” of 8 


commerce, or of any uſeful public underta- 
king, for making effectual the wills of dying 
perſons, for ning fraud, for the ſecurity 
of creditors, c. A Mature, tho! its ſubjeck- 


matter ſhould not be à favourite of the 8 


may be extended to ſimilar caſes which did not : 
exiſt when the ſtatute Was made; and for 
Which, rel it was not in che lawgiver's 
power to provide. N 
22. Every ſtatute, . unfarurable 
muſt - ane the interpretation neceſſa 
give it effect: And, on the other hand, in Pa 
_ extenſion of favourable. laws, ſcope muſt not 
de given to the imagination, in diſcovering re- 
mote reſemblances; the extenſion mult be li- 
mited to the caſes immediately ſimilar. Where 
there is ground to conclude, that the legiſtature 
/ Tas omitted a caſe out of the ſtatute purpoſe- 
, the ſtatute cannot be' extended to 185 1 | 
is it be ever io Honlar to FINE caſes . 2g 
f | IT, 


r 


r 
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„% of Furifdidtion and Book . 
Tyr, 1 75 Y ee and We in 


| Feneral. e ee 

1 Hl E objetts of law are perſons, en 
1 and actions: Among perſons, judges, 
| * are inveſted with juriſdiction, deſerve the 
Juriſdic- firſt conſideration. Juriſdi&ion is a power 
tion. conferred upon a judge or magiſtrate, to ap 
cogniſance of, and decide ca es accordi 
law, and to carry his ſentences into . 
That track of ground, or diſtrict, within which 
a judge has the right of jurildiction, is called 
his territory: And every act of juriſdiction, 
_ exerciſed by a judge without his territory, ei - 
ther by pronouncing ſentence, or BITING, it 
into execution, is null, J. 20. de 25 54. — 

5. Dec. 167 1. Millar. 
choking? 2. The ſupreme. power, which has the ri; ght | 
the foun- of enacting laws, falls naturally to have the- | 


tain of ju- 


2 gion. = of erecting courts, and appointing judges, 


who may apply theſe laws to particular caſes : 
But, in Scotland, this right has been, from our 
earlieſt times, Aae with the Crown, as 
having the executive power of the ſtate, In 
our ſupreme courts of Seſſion and Exchequer, 
not only proceſs, . but execution of diligence, 
runs in the name of the Sovereign ; notwith- 
_ ſanding which, theſe courts have a proper Ju- . 
riſdiction, ſeeing all their neceſſary writs, both 
of rel sand Re iſſue under their own 


LL 


| Jurifdio-u, | 555 Turifdidiion Was, by the Roman . either 5 


———— Ot OI ** — 


tion, vo- voluntary or contentious. Voluntary, was that 


ney which related to matters that admitted of no 
rentious 3 en, ; and 1 might be exereiſed 


by 
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by any | judge, | and upon any day, and in any 


place. Contentious, was that which was ex- 


erciſed in debatable matters, which were, by 
their nature, capable of receiving a judicial di- 
cuſſion; and this ſort could not be proceeded 
in, but upon a lawful day, in court, and by that 
judge alone who was competent to the ſuit. 


The judicial ratifications of women clothed 
with huſbands, may be claſſed among the acts of 


voluntary juriſdiction, F. 3. Feb. 1688. Cochrane. 

4. Juriſdiction is either ſupreme, inferior, ſupreme, 
or mixed. That juriſdiction is ſupreme, from inferior, 
which there lies no appeal to a higher court. and mix- 


'Tho? the Britiſh houſe of Peers is, ſince the u- 


nion of the two kingdoms, our only ſupreme 
court in a ſtrict acceptation, our courts of Sef- 


ſion, Juſticiary, and Exchequer, may ſtill be 
called ſupreme in a lower ſenſe; as their juriſ- 


diction is univerſal over the whole kingdom, 


as the ſentences of all other courts are ſubject to 


the review of one or other of them, and as their 


ſentences can be brought under review by no 


court proper to Scotland. Inferior courts, are 
thoſe whoſe ſentences are ſubject to the review of 
the ſupremecourts, and whoſe juriſdiction is con- 


fined to a particular county, borough, or other 


territory; as Sheriffs, Juſtices of the peace, 


Magiſtrates of boroughs, inferior Admirals and 
Commiſſaries, Barons, c. Mixed juriſdiction 
participates of the nature both of the ſupreme 
and inferior: Thus, the judge of the high 
court of Admiralty, and the Commiſſaries of 
Edinburgh, have an univerſal juriſdiction over 


Scotland, and they can review the decrees of 


inferior Admirals and Commiſſaries; but, ſince 


their own decrees are ſubject to the review 


* e Fariſtiftion % Book. 


of the — FARAY they ar 
in that reſpect, inferior court. 
al ne 5. Juriſdiction is either civil or Sia 
criminal; By the firſt, queſtions of private right are de. 
| 1 by the other, crimes are puniſſied. But, 
. l jurkkliftion, tho* merely civil, there is a 
power inherent in the judge to puniſh, either 
corporally,” or by a pecuniary fine, thoſe who 
offend d the proc of the court, or 
who ſhall afterwards. the execution of 
| ſentence; omnia enim cum juriſalickione con- 
caaai wigentur, gene e N ne- 
5 1 quit, J. a. de juri 
privative 6. Juriſdiction Is cher private or POPE] 
and cu- tive. Privative juriſdiction, is that which be- 
PID  mulative;1,ngs only to one court, to the excluſion of all 
7 5 22 Cumulative, otherwiſe called concur- 
„is that which may be exerciſed by any 
NT, more courts, in the ſame' cauſe. 
In civil cumulative juriſdiction, the private 
purſuer has the right of election before which 
of the courts he ſhall fue ; but as, in criminal 
queſtions which are profecuted by a public of- 
_. cer of court, a collifion of juriſdiction might 
through each of the judges. claĩming 
the exerciſe of their right, that judge, by whoſe 
Warrant the delinquent is {firſt cited or appre- 
hended, (which is the firſt ſtep of jurifdic- 
tion), acquires thereb (7 Jure praeventionis,)) 
the excluſive right of jog judging in the cauſe. 
But no citation = the. Procurator-Fiſcal, 6r 
public proſecutor of one court, which is fimply 
intended ad windiftam publicam, can bar the 
| private party injured from bringi his proceſs 
tor damages, which is a right merely civil, 


before any other nete county: 9. Nov. 
1 ING All 


1672, Scot. 
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Il ri hts WF riſdiction being orig inal-. na EY 
ly 1 ig abs pi ag, of the fitneſs of the Ex 
grantee, were. therefore perſonal, and died with A 
himſelf. But, upon the introduction af the 
feudal ſyſtem, by which certain juriſdictions, as 
of ſheriff-ſhip,. regality, Ec. were annexed to | 
lands, theſe juriſdictions became -patrimonial— 
and delcendible to Bing, as well z ĩw« 7 
to which they were annexed; and even after 70 
ſherifi-ſhips ceaſed to be territorial, by the So. 
yereign's. reſuming the juriſdiction to. himſelf 
from the proprietors of the lands to which it was 
originally annexed, Cr. 104. 5. 14. the Crown 
frequently made heritable grants of them to 
others: But, by 20. Ges. II. c. 50 all heritable ju - 
riſdictions, except thoſe of admiralty and a ſmall 
pittance reſerved to Barons, are either aboliſh- 
* or reſumed and annexed to the crown. 

8. Juriſdiction is either proper or delegated. proper 
Proper juriſdiction, is that which belongs to. a and A 
judge or magiſtrate himſelf, in virtue of his: * 1 _ 
office. Delegated, is that which 1s commu- 9 
nicated by the judge, to another who acts in | 
his name, called a depute or deputy. Where 
a deputy appoints one under him, he is called A | | 
a ſubſtitute. No grant or juriſdiction, which is | 
an office requiring perſonal qualifications, can Z 
be delegated by the grantee to another, with. _ „ 
| out an expreſs power in the grant. Such 15 1 
power has been given in all perſonal grants of 
ſheriff-ſhip, ſtewartry, admiralty, c.; but juſti - 
ces of the peace and magiſtrates of burghs have 
no power of deputation. In patrimonial juriſ. 
diction, as it was poſſible the heritable officer 
might be incapable of rightly diſcharging the 
e in proper. 9 * Was impowered to 
7 1 


of ſup- 


16 5 Of venduti, and. Book 1. 
appoint deputies, for whom he ſhould be an- 


|  {werable, 1424, c. 6.1 
Civil ju- 9. Civil juriſdiction is Pe 1. rations 
riſdiction domicilii, if the defender has his domicile within 


7 N the judge's territory. A domicile is the dwell- 


, in XS where a perſon lives, with an inten- 
1 to remain; and cuſtom has fixed it as a 
* rule, that reſidence for forty days founds ju- 

riſdiction. If one has no fixed dwelling-place, 

e. g. a ſoldier, or a trayelling-merchant, a per- 

_ onal citation 'againſt him within the territory, 

is ſufficient to found the judge's juriſdiction o- 

ver him, even in civil que ions, F. 12. Nov. 

. 1709, Lots. As the er is not obliged 

to appear before a court to which he is not 

ſubject, the purſuer muſt follow the defender 8 
domieile, Actor ſeguitur forum rei. 

Rather 1 IE It is founded, 2. ratione rei ſitae, if the 
7 fubje& in queſtion lie within the territory. If 


e rei 


. fue. that ſubject be immoveable, the judge, whoſe 


jurildicton is founded in this way, is the ſole 
judge competent, excluding the judge of the 
domicile; for an immoveable ſubject cannot 
ſhift places; and muſt therefore be reſtored 1 in 
that place where i it is ſituated. 
11. Where one, who has not his alt. 
within the territory, is ta be ſued before an 
plement. inferior court ratione rei fitae, the Court of 
Seſſion muſt be applied to, whoſe juriſdicton 

is univerſal, and who, of courſe, grant letters 

of ſupplement to cite the defender to appear 
before the inferior judge. Where the party 

to be ſued reſides in another kingdom, and 

has an eſtate in this, the Court of eſſion is the 

only proper court, as the commune forum to all 
9 * abroad; and the * 


— * N 4 
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his eſtate be heritable, is conſi dered as laufully 

| ſummoned to that court, by a citation at the 

market · croſ of Edinburgh, and pier and ſhore 

of Leith: But where a ſtranger, not a native 
of Scotland, has only a moveable eſtate in this 

{ wing m, he is deemed to be ſo little ſubject 

5 juriſdiction of our courts, that action 

can be brought againſt him, till his effects 

be firſt attached by — arreſtment furiſdittionis 


fundanage cauſa, Hart. 487. which is laid on 
a warrant iſſuing from the ſupreme courts of 


Seſſion, or Admiralty, or from that within 
whoſe territory the en is fituated, at the 
| ſuit of the creditor. 

12, A judge may, in 16 pod caſes, 25550 or Arreſt- 
ſecure ns perſons of ſuch as have neither do- ee of 
micile nor eſtate within his territory, even for ſtrangere 
civil debts. Thus, on the border between | 
Scotland and England, warrants are granted of 
courſe by the jud dinary of either fide, a- 

thoſe ho e their domicile upon the 
oppoſite. fide, for arreſting their perſons, till 
they give caution judicio fi: And even the 
perſons of citizens or natives may be ſo ſecured, 
where there is juſt reaſon to ſuſpect that they are 
in meditatione fugae, i.e, that they intend a, Es 
to withdraw from the kingdom ; upon which fu- | 
ſpicion, the creditor who applies for the warrant. 
muſt make oath. An inhabitant of a boraugh- 
royal, who has furniſhed one who lives — - of 
out the borough in meat, clothes, or other mer- 


chandize, and who has no/fecurity for it but | 
his own compt-book, may arreſt his debtor, all 0s 


he give ſecurity judicio ſiſti, 02357665 05 0ft 

13. A judge may be declined, i. e. his jus Ground 
riſdiction iſowned judicially, 1, ratiane .cauſac, 1 : 
from his On to the ſpecial caufe * N 


brought before him us, the court of 15 cauſas 
| On x 


„ of Fariſtiftion and Book I. 


N may be de lined-in criminal cauſes : m- 
ferior judges in declarators of property, c. 
2. Natio- 2. Racking ſuſpeH. judicis; where either the 
ne ſuſpeti judge himſelf, or his near kinſman, has an in- 
Judeers 3 5 in the ſuit. Where a company is conſti · 
tuted by patent or act of parliament by which 
a public benefit is intended, a judge cannot 
be declined in the cauſe of fuch company, mere- 
ly becauſe he is a proprietor; an example of 
Which we have in our bank- companies; ſee 
Peet. Cum. tit. de judic. F. 45. The judges of 
the Seſſion were, by 1594, g. 21 z. diſqualified 
from voting in the TONES of their fathers, bra- 
/  thers, or ſons : But, by 1681, c. 1:3. one rule 
is laid down for all judges, ſupreme and infe · 
rior, that no judge can vote in the cauſe of his | 
father, brother, or ſon, either by conſang 
ty or affinity ; nor in the cauſe of his uncle or 
nephew by conſanguinity. A deputy may be 
declined, as ſuſpeced, where the principal 
VE is a party, 15 55, f. 39.5 alt. except in 
cauſes in which he is authoriſed 27 judge "by 
ſpecial ſtatute, 1 579, c. 84. $ 
3. Rati- 14. Judges may be declined, 35 ratione pris f 
=, privi- vilegit ; where the party is by privilege ex- 
5 exon from their juriſdiction: Thus all mem- - 
bers of the College of Juſtice may decline the 
2 juriſdiction of Her judges, 155 5, c. 39-3. 
as ſuch privilege has no Operation till 
it het 'pleatled, therefore, if declinature be 
not proponed, the judge may 1 in 
the G08 The privilege, exempting mem- 
bers of Parliament, from civil juriſdiftion, * 
ting the parliament, is ſo e y founded, that 
_ aQion cannot proceed 
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15. Prorogated juriſdiction ¶ Juriſdictio in Proro 
| en ) is that which! is, by 5 of ted — 
| parties, conferred upon a judge, who, with- diction. 
out ſuch conſent, would be incompetent. A Ir re- 
the decree will be void, as pronounced @ non — - 
ſuo judice, if an explicit conſent be not adhi- — 
bited, or ſome poſitive act done by the de- 
fender, importing conſent, e. g. de, 0 

fences in cauſa; becauſe, where a judge 
competent, every ſtep he takes muſt - 185 

till his juriſdiction be made competent boi 25 | 
party's actual ſubmiſſion to it. It is otherwiſe, . 
where the judge is competent, but may be de- 85 
clined by the party upon privilege, /upr. f. 14. 

Where the defender pleads a deelinature Thich | 

is repelled, prorogation is not inferred, though 

| he'ſhould afterwards offer defences in cauſa, 


. 29. July 1696, Shaw. 
16. A clauſe, conſenting to the regiſtration Does a- 


does not imply à prorogation of that judge's ; ing 
juriſdidion, in any - queſtion that may be mo- import 
ved afterwards upon the effect of the writing; conſent ? 
ſuch conſent is limited to the regiſtration, 
which is quodammods uriſdidtionis voluntariae, 

and is a, to. be ſtretched, by. eee to 

acts of contentious Juriſdieion. . 1 


. Juriſ: 
17. In order to prorogation, the judge 2 Juri 5 


muſt have quriſdition, ſuch as may be pro- he jadge_ - 


rogated, I. 1. de judit. Hence, Prorogation 
cannot be admitted, where the judge's juril- 
diction is excluded by ſtatute; which ſeems 
to be the caſe” of 1681, 4 13. Hence like. 

wiſe, no conſent can prorggate the juriſdiction 
of a judge whoſe eommiſſien is vacated, or its 
term expired; nor of a judge -whille he is 
out of his ö But a * thou gh 
i 8 


| defender's abſence does not infer his conſent; quires, 1. 


of a writing in the books of a judge's court, * 3 


— 
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his domicile be without a judge's juriſdiction, 
* ms if cited within the territory, ſubject him - 
to the juriſdiction, by appearing in court, 


— 18. In queſtions of civil juriſdiction, a judge, 
in cauſam. Who was. only conſtituted to a certain ſort of 


and offering peremptory defences, 23. Feb. 


cauſes, might, by the Roman law, have had 
his juriſdiction prorogated to cauſes of a dif- 


ferent nature, I. 1. C. de juriſd. omn. jud. By 
our practice, ſuch prorogation is rejected, 
P. Falc. 13. Yet, where the cauſe is of the ſame 
nature with thoſe to which the judge is com- 


gs petent, though law may have confined his ju- 


riſdiction within a certain ſum, parties may 


prorogate it above that ſum, unleſs where pro- 
rogation is prohibited; an inſtance of which 


prohibition we have in the juriſdiction of ba- 


rons, as reſtricted by ao. Geo. II. 6, 43. Pro- 


rogation is not admitted in the King's cauſes; 

for the intereſt of the crown cannot be hurt 

by the negligence of its officers, in the manage- 

ment of proceſles, 1600, c. 14.19. Jan. 

—C(—Üwu'9 ͤ,... ⁊ᷣ ß Lake ws Gu 

Oaths to 19. All judges muſt at their admiſſion ſwear, 
be taken 1. the ouch 


ration, which was firſt impoſed 6. An. c. 14. 


and has been ſince continued by. ſeveral Britiſh 


ſtatutes. 3. The oath of ſupremacy, 1. Geo I. 


6. 13. Laſtly, the oath de fideli adminiftratione. 


Letters 40. A party who has either properly de- 
of advo- elined the juriſdiction of the judge before 


cation; whom he had been cited, or who. thinks 
himſelf aggrieved by any proceedings in the 

eauſe, may, before decree, apply to the court 

of Seſſion to iſſus letters of” advocation for 
ARES Pot E097. 5-104, 5 4.4 0G 


| of allegiance; and ſubſcribe the 
by judges aſſurance, 1693, c. 6. 2. The oath of abju- 


Y 


7 / 


/ 


Tit. 2. Judges in general... 21 


calling the action from before the inferior 
court to themſelves. The grounds, therefore, 
upon which a party may pray for letters of ad. 
vocation, are incompetency and iniquity. Un- Upon in- 
der incompetency, is comprehended not only compe- 
defect of juriſdiction, but all the grounds of ene; 
declining a juriſdiction, in itſelf competent, a- 

riſing cher from ſuſpicion of the judge; or pri- 
vilege in the parties. A judge is ſaid to com- Uponini- 
mit iniquity, when he either delays juſtice, or quity; 
pronounces ſentence, in the exerciſe of his ju- 
riſdiction, contrary to la. 
21. Though the grounds, on which letters of ggea of 
advocation proceed, are perſonal, reſpecting advoca- 
that judge alone who is incompetent, or who tion. 
| has committed iniquity; yet their ſtyle carries an 
injunction to all inferior judges not to proceed 

in the eauſe: And, even where that part of 

ſtyle happened to be omitted, the nature of an 
advocation was adjudged to imply a general 
prohibition, 18th July 1623, Cran/oun : But, 

till the advocation be intimated, it can neither 
reſtrain judges from deciding, nor parties from 
inſiſting. If, after intimation, a judge ſhall 
preſume to proceed, his ſentence is null; and 

both he, and the party inſiſting, are puniſhable 

for eontempt of authority. E 

22. That the Court of Seſſion may not waſte How li- 
their time in trifles, no cauſe for a ſum below mited - 
200 merks Scots, 1663, c 9. (now 12 J. Ster- 

ling, 3 Geo. II. c. 43.) can be advocated 

to the Court of Seſſion from the inferior judge 
competent: But, if an inferior judge ſhall 
proceed upon a cauſe; to which he is incompe- 
tent, the cauſe may be carried from him by 

re © od let the ſubject be ever ſo inconſi- 


Ir. 
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1 who is the fountain os jurit. 

I diction, might by our conſtitution have 
jadgedd in all cauſes, either in his own perſon, 
1409, c. 27. in fin. of which Sir Thomas Crai 

gives a ſtrong inſtance, p. 5 19. $. 12. or bythe 

| -Nwhaas he was pleaſed to veſt with juriſdiction. 

In the reign of Charles II. the parliament ex- 

' tended this part of the prerogative, by declaring, 

. thatthe King retained a cumulative juriſdiction, 

- notwithſtanding any offices or grants of juril- 
diction formerly conferred upon his ſubjects, 

1681, c. 18. ; in conſequence of which, he 

aſſumed a power of erecting regalities within 

the bounds of heritable arms "gi 2 11 "Bot 

this act was repealed, 1690, c. 8. 

Partia. 2. The parliament of Scotland, as our court 

ment of of the laſt reſort, had the right of reviewing 

Scotland. the ſentences of all our ſupreme courts; par- 

ticularly thoſe of the court of Seſſion, againſt 

which parties have been early in uſe to proteſt, 

for remedy of law, to King and Parliament, 
Books S. ag. Fan. 15 54. S, and 7. March 1561-2. 

The court of Seſſion in 1674 (founding their 

plea upon 1457, c. 62. joined with 1537, 

c. 39.) diſallowed this right, and procured an 

order of council for baniſhing all the advo- 

cates who would not diſclaim the lawfulneſs of 

_ appeals to parliament, twelve miles from E. 

dinburgh; but the convention of eſtates 1689, 

13. aſſerted it to be the right of every ſub- 

je& to proteſt for remedy of 910 tony e 


ſentences of the Belkon. ä 


235 


Ehout 
hurt the right of third parties; for which rea- 


ted into one parliament of Great Britain. From 
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N acts, or ratifications of private Private 
Parliament, as they paſſed of courſe, acts. 
ting thoſe having intereſt, could not 


ſon, they are declared ſubject to reduction by 
the court of Seſſion, 1 567, c. 18. No. 1. And 


all the ſeſſions of our Scots parliaments, down- 


wards from James VI. were cloſed _ an art 

ſaving the right of third parties. 

4. By the treaty of union, 1707, c. 75 art. 3. Parlia- 
theparliaments of Scotlandand England are uni- ment of 


Great 
Britain. 


this period, the Britiſh houſe of Peers, as co- 

ming in place of the Scots parliament, is become 

our court of the laſt reſort, to which appeals - 

lie from all the ſupreme courts of Scotland: 

But that court has no original juriſdiction in 

civil matters, in which they judge only upon 

appeal. By art. 22. of that treaty,” the Scots 

ſhare of the repreſentation in the houſe of | 
Peers is fixed to ſixteen Scots Peers elective, Scots re- 
and, in the houſe of Commons, to forty- five preſenta- 


Commoners; of which thirty are elected by tion in it. 


the frecholders of counties, and fiſteen by the 


royal boroughs. The principal acts relating to 


the right of election, are 1681, c. 21 170%, 
c. 8.—6. An. c. 6. and 23.— 12. An. fb. 1. c. 


6.—2. Geo. II. c. 247 Geo. H. c. 16.—16. 


Geo. II. c. 11. ttf 

5. The King, altho he inight hats Signs Privy 
mined all cauſes by himſelf, committed the re- council. 
gular exerciſe of that brandh of his prerogative 
to his ſtated judges, as juſticiary, ſheriffs, Gr. 
except in certain particular trials, which parties 
were at liberty to bring, either before the King 


ang his council, or "AD the e 


4 
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2 3 126275 c. 65. compared with 1457, c. 61. 
Alter the juriſdiction of the council was tranſ- 
ferred from them to the Seſſion, and from the 
Seſſion to the judges ordinary, in the manner 
to be explained next ſection, the judicial powers 
of the council ſeemed to be confined to que- 
ſtions which called for themore ſpecial attention 
alf the public, 1487, c. 105. This council was 
ſtyled the King's ſecret, or priry council, 1489, c. 
12.—1609, c. 14. in contradiſtinction to the par- 
liament, which was the great or general coun. 
cil, 1457, c. 75.— 1537, c. 40.; and it came 
at laſt, befides i its powers in matters of ſtate and 
government, to be veſted with a fixed ſupreme 
_ juriſdiQtion in all queſtions that had a relation 
to the public peace. They inquired into, and 

_ puniſhed violent incroachments upon poſſeſſion, 

and other groſſer breaches of the peace; they 
decreed alimony to pupils, and to wives bar. 
barouſly uſed by their huſbands, and judged in 
1 other queſtions of that ſort,” where ſum. 
mary proceeding was neceſſary : But, by 6. An. 

"bo rr" the = council was aboliſhed, 
=o ſunk into es of Great Britain, which for 

the future is declared to have no other powers 

than the 4 a privy council had atthe time | 

Wh of the union. _- 
>  Seſfion.1 6. A court was ceded by 1425, c. 65. con- | 

| © fiſting of certain perſons to be named by the 
72 2 out of the three eſtates of parliament, 
... which was veſted with the juriſdiction formerly 
lodged in the Council, and got the name of the 
Seſſion; becauſe, in place of being itinerant, 
and without any fixed terms of ſitting, it was 
ordaĩined to hold annually a certain number 
of ſeſſions, at the places to be ſpecially ap- 
; poined * the King. This court had a jurif- 
| 1 diction, 


** 


/ 
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diction, cumulative with the judge ordinary, 
in ſpuilzies, and other poſſeſſory actions, and in 
debts; but they had no cogniſance in queſtions 
of property of heritable ſubjects, 1457, c. 61. | 
No appeal lay from its judgments to the parlia- 

ment, ib. c. 62. The judges of this court ſer- 

ved by rotation, and were changed from time 
to time, after having fat forty days, ib. c. 63. 

and became ſo negligent in the adminiſtration 
of juſtice, that it was thought neceſſary, firſt, 
to pals ſeveral acts, 1469, c. 27.1475, c. 63. 
 ordaining all cauſes to be purſued. before the 
judges ordinary, with a power to the parties 
. by the negligence or partiality of the 
judge, to apply to the ANT, LNG council for 
| juſtice and redreſs; and at laſt, by 1503, c. 58. 
to transfer the juriſdiction that had erly 
been in the Seſſion to a council to be named 

by the King, called the daily council. 

7. The preſent model of the court of Seſſion, Or eol- 

or college of juſtice, was formed in the reign lege of 
of James V. The judges thereof, who are, by Juſtice. 
1537, c. 36. veſted with an univerſal civil ju- 
riſdiction, conſiſted originally of ſeven church- 

men, ſeven laymen, and a preſident, whom it 
behoved to be a prelate, arg. 1579, c. 93-: And 

even after the reformation, parſons, rectors, and 
other churchmen, were received as judges. 
Parochial miniſters were firſt diſqualified for 
the office by 1584, c. 133. Aſterwards, by 

1640, c. 26. Which extended the prohibition 
to all churchmen, the diſtinction of ſpiritual 
and temporal judges was ſuppreſſed: And tho 

that act was not renewed after the reſtoration, 
no clergyman has been, fince that period, ad- Ts jad: 
mitted to the bench. The judges of Seſſion 4 by”. 


have: been always received by warrants from whom 


the named. 


! 
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by crown. 'His Majeſty, 1579, c. 93. 8 to 
” have transferred to the court itſelf the right 


ol chuſing their own preſident; and in a ſede- 
runt recorded 26. June 15 the King conde. 
_ ſcended to preſent to the Tf anti upon every 
- vacancy in the bench, a liſt of three perſons, 
out of which they were to chuſe one; in which 
form, Mr john Preſton of Fenton was admit- 
ted, 8. March 1595-6, and Mr David Macgill 
1 Cranſton, 23. May 1597. But his Majeſty 
| Aoon reſumed the exerciſe of both rights, which 
continued with the crown till the uſurpation ; 
when it was ordained, that the King ſhould 
name the judges of the Seſſion, by the advice 
of parliament, 1641, c. 15. After the reſtora- 
tion, the nomination was again declared to be 
N 1 in the Sovereign, 1661, 6 24. 
Their 8. Tho' judges may, in the general caſe, be 
_ qualifica- named: at the age of twenty-one years, the 
tions. Lords of Seſſion muſt be at leaſt twenty-five, 
1592, c. 132. ; by which ſtatute, other qualifi- 
cations are alſo required to that office. 
1707, c. 7. art. 19. no perſon can be named 
Lord of Seſſion, who has not ſerved. as an ad- 
vocate or principal clerk of Seſſion for five 
| years, or as a writer to the Signet for ten: 
And, in the caſe of a writer to the Signet, he 
: muſt undergo the ordinary trials upon the Ro- 
man law, and be found qualified, two years be- 
fore he can be named. Upon a vacancy in the 
bench, the King preſents the ſucceſſor by a 
Jetter 2 to the Lords, wherein he re- 
| quires them to try and admit the perſon pre- 
ſlented. The Lords, at the deſir of Charles II. 
fixed the” method of trial by A'S, 31. July 
1674. The powers given them to reſeck the 
kaka upon trial, 1 579, © c. 95 are taken 
on GW. | rt | 
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0 | away, by 10. Gee. I. c. 19. and a bare liberty 
to remonſtxate ſubſtituted in its place. 


9. Beſides the fifteen ordinary judges, the Extraor- 
| King was allowed to name three or four Lords dinary 
| of his great council, who might fit and vote with Lords. 4 
them, 1537, c. 40. Upon a complaint made 1 
by the court of Seſſion, that the crown had Ta .. 
exceeded the fixed number of extraordinary 
Lords, James VI. by a letter recorded, Books .S. 

28. March 1617, promiſed to reſtrict himſelf 
to four, which number was from that time ne- 
ver exceeded. By 1050 ſaid act 10. Geo. ECD. 225 
vacancy {EE thereafter, through the 
| death of any extraordinary Lord, can be ſup- 

plied. . At the firſt, inſtitution, . ten Lords, 3 | 
| th the preſident, made a quorum, 1537, c. - 
57. : But it appears from 1587, c. 44. that the | = 
practice prior to that ſtatute had reduced the 
quorum to nine ordinary Lords. 

10. The appellation of the College of Juſtice — : 

is not confined to the Judges, who are diſtin- leges of 
guiſhed by the name of Senators, 1.540, c. 93-3 , the — 
but comprehends advocates, clerks of Seſſion, 5 Jul "a; 

writers to the Signet, and others, as deſcribed, 
Ae. S. a3. Feb. 1687. Where therefore the col- 
lege of juſtice is entitled to any privilege, 8 
extends to all the members of the coll 
Beſides the privilege mentioned under the _ 
mer title, $. 14. they are exempted from watch - 
ing, warding, and other ſervices within bo- 
rough, 1592,c-:153. ; and from the payment 
of miniſters ſtipends, and of all cuſtoms, tc. 
impoſed upon goods carried to or from the 
| city of Edinbur "4 faid Act. S. ien 
11. Though the juriſdiction of the Seflion he Jailtc: | 
8 limited to . e 1 5 37 c. "3 Seſſion in 


NE crimes ; - 
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the judges have always ſuſtained themſelves 
as competent to the crime of falfehood, either 
from its neceſſary connection with civil right, 
or perhaps, becauſe the ſummary proceedings 
of the court of Juſticiary were not well ad- 
. apted to the tedious proofs frequently brought 
in improbation, when purſued in the indirect 
manner. Where the falſehood is alleviated 
a favourable circumſtances, the Judges them- 
. 13 inflict the puniſhment by imprifonment, 
me, Sc.; but We it deſerves death or de- 
: membration, they, after finding the crime pro- 
ved, remit the eriminal to the courtof Juſticiary. 
Special ſtatute has given to the court of Seſſion 
. juriſdiction in contraventions of lawburrows, 
deforcements, and breach of arreſtments, 1581, 
c. 117. 118. And they have been in uſe to 
2 judge in battery pendente lite, and in uſury, 
| though ſtatute ſeems to have excluded e 
„ mn „ Ce 219.——1597, c. 247. 

in civil 12. In certain civil cauſes, the ide 
cauſes. of the Seſſion is excluſive of all 3 juriſ- 
. diictions; 28 in declarators of property, and o- 
Eh ther competitions of heritable rights, provings 
of the tenor, 'ce/frones bonorum, reſtitution of 

minors, reductions of decrees or of writings, 

fales of the eſtates of minors or bankrupts, c. 

In a ſecond claſs of cauſes, their juriſdiction 

can be only exerciſed in the way of review, 

after the cauſe is brought from the inferior 

| Court; as in maritime and confiſtorial cauſes, 
which mult be purſued in the firſt inſtance be- 
: fore the admiral or commiſſary; and in actions 
below two hundred merks, which muſt be com- 

menced before the jud e-ordina 1672, c. 16. §. 

4̃856. Concerning the Sęſſion. In all civil actions which 
3 CI neither of theſe claſſes, the juriſdic- 

tion 
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tion of the ERR is nnn, even in the 


firſt inſtance, with that of the judge ordinary. 


The Seſſion my proceed as a court of equity, The Set. 
by the rules o conſcience, i in abating the ri- ſion is a 
gour of law, and giving aid in proper caſes to no 9s | 


ſuch as in a court of law can have no remedy : 


And this power is inherent in the ſupreme 


court of every country, where ſeparate courts 


are not eſtabliſhed for law and for ; 
13. The ſupreme criminal judge was ſtyled Juſticiar. 


the juſticiar, and he had antiently an univer- 
fal civil juriſdiction, even in matters of heri- 
tage, R. M. I. 1. c. 5. § 3. 4.1. 2. d. 16. § 37. 
He was _— to hold two juſtice-courts or 
es yearly, at Edinburgh or Peebles, where 
all the fre olders of the kingdom were obli- 
ged to attend, Q. Att. c. 79. Beſides this uni- 


verſal court, ſpecial juſtice-ayres were held in 


all the different ſhires of the kingdom, twice 
in the year, Stat. A. II. c. 30.1440, c. 5. 
5c. "Theſe laſt having gone into diſuſe, his 
Majeſty. was authoriſed, 1587, c. 81. either 


by himſelf or bis uſtice-general, to name 
tw "ay 


clan deputies, every quarter of the. 
kingdom, who ſhould -make hens: circuits over 
the whole in April and October. 

14. Ihe office of - deputies was ſuppreſſed 


+ by 1672, c. 16.; and five Lords of Seſſion were 


added, as commiſſioners of Juſtici: +> the j _ | 
ftice-general and juſtice-clerk.. juſtic 


| general, if preſent, is conſtant. 4 ent of 
the court, and in his abſence the Juſlice-dlerk. 


This ſtatute divides the kingdom into three di- 


ſtricts, and appoints two o the judges of the Ctrcuic- 
new. erected court to hold circuits in certain courts. 
. boroughs of each diſtri, once a-year in May. 


Soon after the . circuit courts were ap- 
| pointed 
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3 to be held twice in the year by 6. 
5 c. 6. Afterwards they were, by 10. An. 
e. 33. brought back to the regulation of 
| 5 and now again, by the late juriſdic- 
tion. act 20. Geo. II. they are to be held "wee 
in the year; with a power to his Majeſty to 
add to, or alter the places or diſtricts at which 
theſe courts are to be held, and appoint their 
times of meeting. One judge may, by the 
laſt quoted ſtatute, proceed to buſineſs in 5 
abſence of his colleague. _ 
15. By St. Al. c. 14. . 2. tho- crimes of 
;. robbery, rape, murder, and wilful fire-raiſing, 
(the four pleas of the crown), are ſaid to be 
reſerved to the Kings court of Juſticiary ; = 
the only crime, in which, de praxi. the gu 
_ diction of Juſticiary became at laſt excluſive 
of all inferior criminal juriſdiction, was that of 
high treaſon, Mack. Crim. tit.” Juriſd. of Reg. 
Treaſon is. fince the union triable, not only by + 
the Juſticiary, but by ſpecial commiſſion of 
er and terminer, in which three of the Lords 
vl Juſticiary muſt be named, whereof one to 
de of the quorum, 7. An. c. 21. The court 
of Juſticiary, when ſitting at Edinburgh, has 
a power of advocating cauſes from all inferior 
criminal Judges, and of ſuſpending their ſen- 
tences. Formerly, the court of ſeſſion aſſu- 
med the power of advocating criminal cauſes 
from inferior courts, not only on incompe- 
tency, but iniquity, in order again to remit 
them to the proper judge: But the Seſſion has 
not interpoſed in fach advocations fince the 
. Juſticiary was new modelled by ſtatute 1672. 
16. The circuit - court has, by the 50 jurif. 


dene a power given them to judge in 
all criminal cauſes which do not infer death or 
; | demembration, 


'S 


- Tit, 3. and Courts of SCOTLAND. By 


FRO EPR TRY at appeal from any inferior 1. 

court within their diſtrict. By the ſame ſta- 

tute, a ſupreme civil juriſdiction is alſo given Eo 0h 
to them, by way of appeal, in all cauſes not EE 
_ exceeding 121, Sterling, in which their decrees __ 
are not ſuþbje to review; but no appeal is to 

lie to the circuit, till the cauſe be finally deter- 
mined in the inferior court. - This laſt branch 

of the act was only temporary, but is now 
made perpetual by 31. Geo. II. c. lt. 

17. The rok Wo of Exchequer, as the Exche. 
King's s chamberlain- court, judged in all que- quer. 
ſtions of the revenue. By 6. An. c. 26. (paſled 
in purſuance of 1707, c. 7. art. 19.) that court 
is aboliſhed, and a new court erected, conſiſt- 
ing of the Lord High Treaſurer of Great Bri» 
tain, and a chief Baron, with four other Barons 
of Exchequer ; which Barons are to be made 
of ſerjeants at law, Engliſh barriſters, or Scots 
advocates of five years ſtanding. ' All the pri- 
vileges belonging to the college of Juſtice are 
communicated to the Barons and other mem- 
bers of this court, and the council entitled to 
practiſe in it are ſuch as can practiſe before 
the courts of Weſtminiſter, or the court of 
Seſſion. This ' court has a private juriſdiction 
conferred upon it, as to the duties of cuſtoms, 
exciſe, or other revenues appertaining to the 
King or Prince of Scotland, and as to all ho- 
nours and eſtates that may accrue to the crown; 
in which matters, they are to judge by the 
forms of proceeding uſed in the Engliſh court 
of Exchequer, under the following limitations; 
that no debt due to the crown ſhall affect the Ts 15 
. debtor's real eſtate in any other manner than — | 

TE 2 r EVE 20 . laws r . 
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land, (ſee New Coll. 118. ), and that the validity 
of the Crown's titles to any honours or lands 
| ſhall continue to be tried by the court of Seſſion. 
The Barons have the powers of the Scots court 
transferred to them, of paſſing the accounts of 
ſheriffs, or other officers who, have the execu- 
tion of writs iſſuing from, or returnable to the 
court of Exchequer, and of receiving reſigna- 
' tions, and paſling ſignatures of charters, gifts 
of caſualities, c. But tho? all theſe muſt paſs 
in Exchequer, it is the court of Seſſion only 
Who can judge of their preference, after they 
are completed, 1661, c. 57. See Stair's uy 
| 14. June 1665. 
Admiral, 18. The zuricheton of the Admiral in ma- 
his juriſ- ritime cauſes was, of old, concurrent with that 
diction; of the Seſſion. It has the title of Sovereign gi- 
ven to it by 1609, c. 15. and is much enlarged 
by 1681, c. 16. whereby the High-admiral is 
criminal, declared the King's Juſtice General upon the 
ſeas, on freſh oe dh within the flood-mark, and 


and civil. in all harbours and creeks. His civil juriſdic- 


tion extends, by this ſtatute, to all maritime 
cauſes, and ſo. comprehends queſtions of char- 
ter-parties, freights, falvages, bottomries, c. 
He exerciſes his ſupreme juriſdiction by a de- 
legate, the judge of the high-court of admiral- 
ty; and he may alſo name inferior deputies, 
whoſe juriſdiction is limited to particular di- 
ſtricts, and whoſe ſentences are ſubje& to the 
review of the high court. In cauſes which are 
declared to fall under the Admiral's cogniſance, 
his juriſdiction is fole ; inſomuch t t the Sel. 
ok itſelf, though they may review his decrees 
by ſuſpenſion. or reduction, cannot carry a 
maritime queſtion from him by advocation : 
Yet the Seſſion may advocate cauſes er In- 
erior 
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| ferior admiralties in order to remit them to 
the judge of the high court. The Admiral has 
| acquired, by uſage, a juriſdiction in. mercan- 
tile cauſes, even where they are not ſtrictly 
| maritime, ' cumulative with that of the judge- 
ordinary, 19. July 1706, Turnbull. The ju- 
riſdiction of the commiſſaries of Edinburgh, 
which is as properly ſupreme as that of the 
High Admiral, is explained below, 1. 5. 24. 25. 


19. All our ſupreme courts have ſeals or ſig - Seals of 
nets, proper to their ſeveral juriſdictions. The court. 


| courts of Seſſion and Juſticiary uſed formerly 
the ſame ſigner, which was called the King's, 
| becauſe the writs iſſuing from thence run in 
the King's name; and tho? the Juſticiary got 
at laſt a ſeparate ſignet for itſelf, yet that of 
the Seſſion ſtill retains the appellation of the 
| King's Signet. In this office are ſealed ſummon- 
| ſes for citation, letters of executorial diligence, 
or for ſtaying or prohibiting of diligence, and 
generally whatever paſſes by the warrant of the 
Seſſion, and is to be executed by the officers of 
the court. All theſe muſt, before ſealing, be 
ſigned by the writers, or, as they are called in 
our antient ſtatutes, 1537, c. 59. et /eqgq. clerks 
of the ſignet: But letters of diligence, where 
they are granted in a depending proceſs, mere- 

| ly for probation, though they paſs by the ſig- 
net, muſt be ſubſcribed by a clerk > Seſſion. 
The clerks of the ſignet alſo prepare and ſub- 
fcribe all ſignatures of charters, or other royal 
grants, which paſs in Exchequer. An account 
of the ſeveral ſeals under which grants by the 
| Crown ought to paſs, ſhall be given below, 2. 
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Tit. *. Oof the inferior Judges and Courts 
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\ Herif, "IA reeve, a9 ernour, and ſheer to 
cut or divide, is the Judge-ordinary con- 


ſtituted by the Crown, over a particular di- 


viſion or county. Our kings ſometimes erected 


certain lands, which were only parts of a coun- 


ty, and at other times royal boroughs, with the 
juriſdiction of ſheriffſhip within themſelves; in 


knot caſe, the judge of the privileged terri- 


tory had a juriſdiction, cumulative with the ju- 
riſdiction of the Sheriff of that county, within 
which it was locally fituated. The Sheriff's 


juriſdiction, both civil and criminal, was, in an- 


territory as that 


tient times, nea . as ample within his own 

the ſupreme courts of Seſſion 
and Juſticiary was over the whole kingdom; 
for he received in his court the four pleas of 


as it ſtood the crown, murder, robbery, rape, and fire- 


antient- 


3 


raiſing, when authoriſed by the Juſticiar, Sz. 
Gul. c. 2. §. 5. and he 5udged in declarators of 
property or pleas of right, and in other que- 


ſtions of the greateſt importance, R. M. J. 1. 


C.. 3. et 5. And, even after his juriſdiction came 


as it 
ſands at 
preſent; 


to be more limited, 1t fetained for ſome time this 
mark of fupreme, that cauſes were carried for 
review from the baron-courts of ſubject- ſupe- 
riors, to the Sheriff-court, as the . 8 
baron- court. 1 £5 9 „% 

85 THE Shel to this day, unde in all 
actions upon contracts, or other perſonal obli- 

ations, to the greateſt extent, hether the 

uit be brought againſt the debtor himſelf, or 
againſt his repreſentative, in forth-comings, i in 
poindings of the ground, in mails and duties, 


and i in all poſſeſſory actions, as removings, - 


je ions, 
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| jeQons, ſpuilzies, &c.; in all brieves iſſuing 
from thechancery, as of inqueſt, terce, diviſion, 
tutory, &c:; and even in adjudications of land- 
eſtates, when proceeding on the renunciation 
of the apparent heir. His preſent criminal ju- 
riſdiction extends to certain capital crimes, as 
theft, and even murder, though it be one of 
the pleas of the Crown, 1426, c. 90.— 1491, c. 
28.; and he is competent to moſt queſtions of 
public police, and has a cumulative juriſdiction 
with Juſtices of the peace in all riots and 
| breaches of the pace: ee enn ted” 27 
3. Sheriffs have a miniſterial power, in vir- His mini- 
tue of which they were antiently employed in ſterial 
ſending written copies of the laws to prelates, Powers. 
barons, and boroughs, before the art of print- 
ing, 1425, c. 67.; and to this day, they return 
juries, in order to the trial of cauſes that require 
juries. The writs for electing members of par- 
liament have been, ſince the union, directed 
to the Sheriffs, who, after they are executed, 
return them to the crown- office from whence 
| they iſſued. They alſo execute writs ifſuing 
from the court of Exchequer : and, in general, 
take care of all eſtates, duties, or caſualities 
that fall to the crown within their territory, for 
which they muſt account to the Exchequer. 
4. A Lord of Regality was a magiſtrate, Lord of 
who had a grant of lands from the Sovereign, regality; 
| with royal juriſdiction annexed thereto. No 
lands could be comprehended under this grant, 
which did not belong, either in property or ſu- 
periority, to the grantee. His civil juriſdiction 
was equal to that of a Sheriff; his criminal ex- 
tended to the four pleas of the crown; for it was 
equal to that of the Juſticiary, as to every, crime 
excepttreaſon, Mack. Crim. Furiſd. Fregal. 1. 5. 


4 2 
. * 


His right He bad a right to repledge 
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e or reclaim all cri- 


of repled- minals, ſubject to his juriſdiction, from an) other 


sing 3. 


competent court, though it were the Juſticiary 
itſelt, to his own; at leaſt till 1672, c. 16. He 
who uſed this right was obliged to give caution 


to the court from whom the criminal was re- 


pledged, that juſtice ſhould be miniſtered by 


' himſelf; in which if he failed, he forfeited his 


right of holding courts for a year, and the firſt 
judge might again take up the cauſe; and if 


the delinquent: did not appear, the cautioner 


or ſecurity was to anſwer for him, — c. 8. 
$6. 7. He had alſo right, accor to the 
moſt common opinion, to the ſingle eſcheat of 
all denounced perſons reſiding within his juriſ. 
diction, even though ſuch privilege had not 
been expreſſed in the grant of regality. As this 
ample juriſdiction was — with too great 
power and influence, a ſtop was put to farther 
grants of regality, without conſent of parlia- 


ment, by 1455, c: 43.3 notwithſtanding which, 
our Sovereigns continued to make new grants, 


that, for the greateſt part, were either confirm- 
ed by ratifications of parliament, or fortified by 


the immemorial exerciſe of the juriſdiction. ' 


5. The Stewart was the te 'appoint- 


1 0 ed by the King over ſuch reg 1 
pened to fall to the crown by fo 


rfeiture, &c.; 
and therefore the ſtewart's juriſdiction was e- 
qual to that of a regality. The two ſtewartries 


of Kirkcudbright, and of Orkney and Zetland, 


8 2 


make ſhires or counties by themſelves, and ſend 
each a repreſentative to parliament. Where 


lands, not erected into a regality, fell into the 
King's hands, he appointed a Bailie over them, 
whoſe juriſdiftion w. was OTE to 3 that of: a Bheriff. 


* —_ — 
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6. By the late juriſdiction- act, 20. Geb. II. All heri- 
all heritable regalities and bailieries, and all 9-1 
ſuch heritable ſheriff-ſhips and ſtewartries, as are now 
were only parts of a ſhire, are diſſolved; and diſſolved. 
the powers formerly veſted in them are made 
to devolve upon ſuch of the King's courts, as 
theſe powers would have belonged to, it the 
juriſdictions diſſolved had never — granted. 
All ſheriff-ſhips and ſtewartries that were no 
parts of a ſhire, where they had been granted 
either heritably or for life, are reſumed and 
{annexed to the crown. No High Sheriff or 
Stewart can hereafter judge perſonally in any 
| cauſe. One Sheriff or Stewart-depute is to be 
appointed by the King in every ſhire, who muſt 
be an Advocate of three years ſtanding ; and 
after a certain term not yet expired, all commiſ- 
ſions to theſe deputies are to be granted for life. 
7. Formerly, the juriſdiction of Sheriffs Sheriffs 
muſt have been exerciſed at the head-borough of may hold 
the ſhire ; but, by the foreſaid act, ſheriffs and ourts 
ſtewarts depute have a power to name a ſub- ere. 
| ſtitute or ſubſtitutes during pleaſure, either o- githin 
ver the whole ſhire, or within ſuch a particular the ſhire : 
diſtrict as ſhall be mentioned in the ſubſtitu- | 
tion; and they may hold courts ' at any place 
within the ſhire, upon previous notice, to be 7 
publiſhed at the ſeveral churches within the 
diſtrict where the court is to be held. After 
this ſtatute, ſeveral diligences continued to be But dili- 
executed at the head-boroughs of regalities gences 
and ſtewartries, though there could not poſ- __ * 
| fibly be any record kept in theſe aboliſhed ju- ir h. 
riſdictions, in which diligences might be re- head-bo- 
giltered; ſuch executions were therefore pro- rough. 
hibited by Act. S. 29. Feb. 1752. No Sheriff 
could have fat, by our former law, during the 
; 15 vacation 


Prince of 
Scotland. 
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vacation of the Seſhon, without a diſpenſation 
from the Lords, until: Michaelmas head-court, 
which was conſidered as the beginning of the 
Sheriff's ſeſſion; but, by this ſtatute, - Sheriff- 


deputies and their ſubſtitutes may fit at all 
times, and in all cauſes, without diſpenſation. 


8. The appanage, or patrimony of the Prince 
of Scotland, has been long erected into a rega- 


lity-juriſdiction, called the principality. It is 


= * 


perſonal to the King's eldeſt ſon, upon whoſe 
death or ſucceſſion it returns to the crown. 
The Prince has, or may have, his own chance- 
ry, from which his writs iſſue, and may name 
his own chamberlain and other officers for 
receiving and managing his revenue. The vaſ- 


ſals of the Prince are entitled to elect, or to be 


elected members of Parliament for counties, 
equally with thoſe who hold of the crown. 


Juſtices of 9. Juſtices of the Peace are Magiſtrates na- 


the peace. 


med by the Sovereign over the ſeveral counties 
of the kingdom, for the ſpecial purpoſe of pre- 


_ _ ſerving the public peace. Their power by 1609, 
c. 7. reached little fart her than to bind over 


'The ex- 
tent of 
their pre- 
ſent juriſ- 
diction. 
WE +. ba 


diforderly perſons for their appearance before 


the Privy Council or Juſticiary ; but, by 1617, 


c. 8. and 1661, c. 38. they are ſpecially directed 
to judge in breaches of the peace, and in moſt 
of the laws concerning public policy. They 


may compel workmen or labourers to ſerve for 


a reaſonable fee, and they can condemn maſters. 


in the wages due to their ſervants, which is the 
only point of civil juriſdiction given them by 


theſe ſtatutes. By 1669, c. 16. they have 
power to judge in queſtions of high-ways, 


' which muſt be twenty feet broad at leaſt, ex- 


cluding the ditches on both ſides; to call out 


the tenants with their cottars and ſervants to 


perform 


! 


Tir. 4. and Courts of SCOTLAND. 39 


perform fix days work yearly for upholding - 
them; and, in conjunction with the heritors, 


to aſſeſs the ſhire in the ſums neceſſary for 
that purpoſe, and for building and repairing 


bridges, not exceeding 10 8. upon every L. 100 


Scots of valuation; part of which may be ap- 
plied, where a high-way is to be made upon 
new ground, to compenſate the loſs of the pro- 
prietor through whoſe grounds the new road 
is to be carried. But the Commiſſioners of 
Supply are now joined with the Juſtices in that 
part of their juriſdiction, 5. Geo. I. c. 29. | 
| 10. Io prevent colluſion between Juſtices of 
the peace and other Judges, they are enjoined 
| not to cite any party to their court, till fifteen 
days are expired from his committing the of- 


Their 


oOwers o 


olding 
courts. 


fence. The act 1661 ordains them to meet 


four times in the year, with power to continue 


or adjourn theſe quarterly meetings to ſuch 


day and place as ſhall be moſt convenient; but 


they hold common courts at any time, and in 


any place within the ſhire, though not by way 


of adjournment of the quarter-ſeſſions. In 


| the quarter- ſeſſions, which are always held at 
the head-borough of the county, the Juſtices 


have in the common caſe been in uſe of review. 
ing the ſentences pronounced in their inter- 


| mediate meetings, which are frequently called 


ipecial ſeſſions. . Conſtables are the proper 
| officers for executing their orders. They have 
powers, by the act above cited, to ſuppreſs tu- 
| mults with the aſſiſtance of the neighbour- 
hood; and to apprehend delinquents, and 
thoſe who can give no good account of them- 


Conſta · 5 


bles. 


ſelves, and carry them to the next Juſtice. 
Any one Juſtice may, by proper warrants - of 
commitment, impriſon delinquents in order to 


trial, 
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eral; or, by a warrant to a conſtable, ant 


40 


| ſuſpected houſes to be ſearched, and. fulpected 


perſons to be brought before him, in order to 


juſtices 


their examination, or to give ſecurity for their 
behaviour. 
11. By 6. An. c. 6. our Juſtices of the peace, 


af over and above the powers committed to them 


by the laws of Scotland, are authoriſed to ex- 


ſince the erciſe whatever belonged to the office ef an 


union. 


Engliſh Juſtice of the peace, in relation to the 
public peace. From that time, the Scots and 
5 Engliſh commiſſions have run in the fame 

Java; vo contain powers to inquire into, 


. —— judge in all capital crimes, - witchcrafts, 


Two Ju- 
ſtices 
make a 
quorum. 


felonies, and ſeveral others ſpecially enumera- 
ted, with this limitation fubjoined, Of which 


u/ſtices of the peace may lawfully inquire : But, 
_ caſes of difficulty, they ſhall not proceed, un- 
leſs one of the King's judges be preſent; which, 


' when applied to our law, muſt ſignify one | 


of the Lords of Juſticiary. Theſe commiſ- 
ſions bear, that two Juſtices ſhall make a quo- 
rum in the trial of crimes, &c. And, therefore, 


though by the laws of Scotland three were re- 


quired, 10 though by the above - quoted act 6. 
* the forms of trial were to continue as for- 


merly, two Juſtices can now conſtitute a court, 


Dec. 1730, Reid. Special ſtatute has given the 
cogniſance of ſeveral matters of exciſe to the 


F Juitices, in which their ſentences are final. 


. 


See 25. Jan. 1710, Paterſon. + 

12. A borough. is a body corporate, hide 
up of the inhabitancs of a — & of 
ground erected by the Sovereign, Juriſ- 
diction annexed to it. Boroughs are  ereQted, 
either to be holden of the Sovereign himſelf, 


which is the . TR ** 1 
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of the ſuperior of the lands erected, as boroughs 
of regality and barony. | ne. 18-royal ve 
power, by their charters, to chuſe annually 
certain office-bearers or magiltrates ; -and in 
boroughs of regality and barony, the: nomina- 
tion of- magiſtrates is, by their charter, lodged, 
| ſometimes in the inhabitants, ſometimes in the 
ſuperior. Bailies of boroughs have juriſdiction 
in matters of debt, ſervices, and queſtions of 
poſſeſſion betwixt the inhabitants. Their cri- 
minal juriſdiction extends to petty riots; and. 
by ſpecial ſtatute, to reckleſs (not intended) fire- 
raiſing, 1426,c. 7 5. Boroughs-royalhadantient- 
| ly the fame privilege with regalities, of repled-. 
ing from the alen) or Sheriff; for which 
Y Le L. B. c. 61. 1. and 1488, c. 1. The Dean Deanof 
of Guild is that magiſtrate of a royal borough, Guild. 
who is head of the merchant- company; he has 
the cogniſance of mercantile cauſes within 
borough, 1593, c. 180.; and the inſpection of 
buildings, that they incroach, neither on pri- 
vate property, nor on the public ſtreets; and 
he may direct inſufficient houſes to be pulled 
does His juriſdiction has no dependence 
on the court of the borough, or bailie- court, 
21. July 1641, Adamſon. By the late juriſdic- 
tion- act, all juriſdiction, competent to any bo- 
rough of regality, or barony, or magiſtrates 
thereof, which is independent of the Lord of 
regality or barony, is reſerved entire; but their 
privilege of repledging from the Sheriff and 
Stewart-courts 1s taken away. 
13. A Baron, inthelarge ſenſe of that word, baron. 
is one who holds his lands immediately of the 
Crown; and, as ſuch, had, by our antient con- 
ſtitution, right toa ſeat in parliament, however - 


ſmall his freehold might have been. When ti- | 
| FN F tles 


— 
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tles 8 honour and dignity came to be confer- 


| 88 red by the Sovereign, the Barons that were di- 


muajorer et ſtinguiſned by theſe had the appellation of 
_— Majoret. By 1427,c.102. the leſſer Barons were 
exempted from the burden of attending the ſer- 
vice of parliament, provided that commiſſion- 
ers were ſent from the Barons of each county to 
repreſent them. This exemption, which was 
Leſſer Ba · renewed under certain reſtriftions by 1457, c. 
rons ex- 55. and 1 503, c. 78. grew inſenſibly, in leſs than 
cluded 
from par- à century, into an utter diſability in all the leſſer 
liament, Barons from ſitting 1 in parliament, without elec- 


if not tion by the county; though no ſtatute is to be 


Llecled. found expreſsly excluding them; See i 587, c. 113. 


Their ju- . 14. 10 conſtitute a Baron in the ſtrict law- 


riſdietion, ſenſe, his lands muſt have been erected, or, at 


leaſt, confirmed by the King in liberam , baroni- 
am; and ſuch Baron had a certain juriſdiction, 
both civil and criminal, which he might have 
exerciſed, either in his own perſon, or by his 
bailie ; but where he himſelf was a party, he 
Civil, could not judge in perſon. - In civil matters, he 
| might have judged in queſtions of debt with- 
in the barony, and in molt of the 8 ac- 
tions; he had allo a power of police, b which 
3 he could fix reaſonable prices on work, c. and 
he was competent to every queſtion neceſſary 


and eri. for making his own rents effectual. His cri- 
e minal Gur icon extended antiently to all 


crimes, except treaſon and the four pleas of 
the crown, Leg. Milc. II. g. 13, He might, by 
our later practice, have judged in reckleſs fire- 
raiſing, 1426, c. 75. ; in penal ſtatutes, 3. Feb. 
1674, L. Strowan, and in riots ind bloodwits: 
And, in the general opinion of la yers, every 
Prom. as. ſuch, could * ee me crime 


1 
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of theft Spin Gr. 105. 8 16. ee de. 
verb. fig. voce Baron, —H. Min. Pr. 93. 
| 15. By the late juriſdiction-act, the civil j ju- How 22 
riſdiction of a Baron is reduced to the power ſtricted by 
of recovering, from his vaſſals and tenants, the 20 Ces. II. 
rents of his lands, and of condemning them in“ > 
mill- ſervices; and of judging in cauſes where 
the debt and dari es do not exceed 40 8. Ster- 
ling. His 1e juriſdiction is, by the ſame | 
ſtatute, limited to aſſaults, batteries, and other 1 1 
ſmaller offences, which may be puniſhed by a 77 5 
ine, not exceeding 208. Sterling, or by ſetting 
the offender in the ſtocks in the day-time, not 
above three hours: The ſine to be levied by _. 
poinding, or one month's impriſonment. .'The _ ea 
juriſdiction formerly competent to proprietors - 
of mines, and coal or ſalt-works, over their | 1 
workmen, is reſerved; and alſo that which was | | = 
competent to proprietors who had the right of 
fairs or markets, for correcting the diſorders 
that might happen during their continuance z a 
provided they ſhall exereiſe no juriſdiction in- "uf 
ferring the loſs of life or demembration. No How fu- 
charter to be hereafter granted for erecting lands ture erec- 
into a barony; is to convey any greater juriſ- tions are 
diction than for recovery of rents and for mill: ** frifics 
ſervices ; which is a right that every proprietor, 
though neither baron not infeft cum Curiis, Was 
underſtood to have by our former law. The 
juriſdictions of Sheritt-ſhip, Stewartry, and Ba- 
rony, had certain ſtated head-courts yearly; Attend: . 
at which all the vaſſals ſubje& to the juriſgie. nend. 
tion were obliged to attend; but this obligation 8 1 
is taken off by act 20. Geo. II. c. 58. for ah boliſhed. 
liſhing tenures by watd-holdi . + 
16. The High Conſtable Scotland bad Conſta- .Y 
1 no fixed territorial juriſdiction, but followed the bularies. 4 


is "wm ; ; $ 
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. court; nes jointly with the Mariſchal, the 
3 cognifance of all crimes committed within two 

*, - leagues of it, Leg. Milc. II. c. 6. All other con- 


ſtabularies were dependent on him: Theſe had 
caſtles, and ſometimes boroughs ſubject to 
their juriſdiction, as Dundee, Montroſe, c.; 
and amongſt other powers, now little known, 
they had the right of exerciſing criminal juriſ- 
diction within their reſpective territories du- 
ring the continuance of fairs, 18. Fuly 1 676, 
E. Kinghorn. By the late juriſdiction- act, all ju- 
4 riſdictions of conſtabulary are diſſolved, 78 . N 
3 that of high conſtable. | 
Lyon K. Ty. The'office of the Lyon King of arms 
of arms. wag chiefly miniſterial, to denounce war, pro- 
claim peace, carry public meſſages, &. But 
he has alſo a right of juriſdiction, 1592, c. 125. 
whereby he can — 5 all who uſurp arms, con- 
trary to the law of arms, and deprive or ſuſpend 
meſſengers, heralds, or purſevants, (who are 
officers named by himſelf); but he has no cog- 
A of the damage ariſing to the. private 
party through the een fault, 27. June 
Neen. key vs | Heriots. Meſſen ers, antiently 2alled offi- 
Sers. cers at arms, were firſt brought —— regula- 
| tions by 1587, c. 46. They are ſubſervient to 
the ſupreme courts of ſeſſion and juſticiary; and 
their proper buſineſs is to execute all the 
| King? s letters, either in civil or criminal cauſes. 
18. Our judges had, for a long time, no o- 
- ther falaries or appointments, than what aroſe 
Sentence, from the ſentenees they pronounced. Our cri- 
ne minal judges applied to their own uſe, the ſines 
or iſſues of their ſeveral courts; a 1 regalities 
- had a right to the ſingle eſcheat of all perſons 
© Uetiounced, who reſided within their juriſdic- 
tion. A fall ſum was allowed to our ſupreme 
7 27 2 - | civil 


* 


— 


\ 


| a n upon every degree, by 145%, c. 63. 
and aſterwards, the twentieth part alſo of the 
; ſums decreed, 1587, c. 43-3 and it was not, till 
| after certain yearly proviſions were ſettled on 
| the Lords, (for which ſee 1609, c. 11. and 1633, 
c. 22,), that ſentence- money was prohibited, 
1641, c. 55. Which has never ſince been ex- Sheri 
' acted, 1661, c. 50. Sheriffs were likewiſe en; ice. 
titled to the twentieth part of the ſum contain- 
ed in every decree," in name of Sheriff-fee ; 
both proper Sheriffs, 1491,c. 30, and Meſſengers, 
when 5 with the power of Sheriffs, 1 50g, 
c. 66.; but, by the ee juriſdiction- act, fixed 
ſalaries are ſettled upon Sheriffs: depute in place 
thereof. Meſſengers, when employed in poind- 
ings, are ſtill entitled to their ſheriff. fee, which 
they uſually aſſign to the creditor, on getting a 
reaſonable allowance for their trouble. | 
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4 Pope, or Biſhop of Rome, was long The 
acknowledged, over the weſtern part of P * 
Chriſtendom, er the head of the Chriſtian 
Church. Ihe papal juriſdiction was firſt abo- 
| liſhed in Scotland, anno 1560, in a parliament 
not regularly authoriſed by the Sovereign; 
and afterwards, by 1567, c. 75 The King was, 
| by 1669, c. 1. declared to have ſupreme autho- 
rity over all perſons, and in all cauſes eccle- 
ſiaſtical; but this act was repealed by 1690, 
c. 1. as inconſiſtent with preſbyterian church- 


government, which was then upon the poine 


„ + D # 
: l * * 


2. Before the mee From W the Clergy &- 
4 was divided into fecular and regular. cular and 
euer "IN a F 25 of 1 5 
| | given 
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given them in charge, within which they ex- 
 erciſed the paſtoral office of Biſhop, Preſbyter, 
or other church-officer. The regular clergy: 
had no cure of ſouls, but were tied down to re- 
ſidenee in their abbacies, priories, or other mo- 
naſteries: And they got the name of regular, 
from the rules of mortification to which they 
f were bound, according to the inſtitution of 
ü ' their ſeveral orders. Upon the vacancy of any 
. Ao whether ſecular or regular, Commen- 
3 rs were frequently appointed to levy the 
fruits, as factors or ſtewards during the vacancy. 
I The Pope alone could give the higher benefices 
| in commendam ; and at laſt, from the plenitude 
of his power, he came to name commendators 
for life, and without any obligation to account. 
After the reformation, ſeveral abbacies and 
priories were given by James VI. in perpetuam 
 »  commendan, to laicks. 
Church 3. Upon aboliſhing the Pope' 8 authority, the 
Sovern- regular cler 424 was totally ſuppreſſed ; and, in 
2 hs plate of all the different degrees which diſtin- 
reforma- guiſhed the ſecular clergy, we had at firſt 3 
tion. parochial Preſbyters or Miniſters, and fu 
ſtendants who had the overſight of the c nar 3 
within a certain diſtrict: Soon thereafter the 
church- government became epiſcopal, by Arch - 
biſhops, Biſhops, &c. 1606, c. 2.; And, after 
ſome intermediate turns, is now Preſbyterian; 
by kirk-ſeſſions, preſbyteries, ſynods, and ge- 
neral aſſemblies, 1689, c. 3-—1690,c. 5. 
Prelates, 4. Prelate, in our ſtatutes, ſignifies a Biſhop, 
Biſhops, Abbot, or other dignified clergyman, who in 
Chay Virtue 'of his office had a ſeat in parliament.' E- 
| ts) very Biſhop had his Chapter (capitulum), which 
. Nn Lat, a: kad ane of the miniſters | 
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diſtri 
| ſees has been in the crown ſince 1 340, 6. 125. tion of 
though under the appearance of continuing the Biere 
antient right of election, which was in the 
Chapter. The confirmation by the Crown crown. 
under the great ſeal of the chapter's election, 


very kirk, to which no 
a ſpecial title; and, ſince the reformation, the kirks. 


| whi 
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| of the dioceſe, by. whoſe afliſtance the Biſhop | 
| e the affairs of the church within that 


The nomination of Biſhops to vacant Nomina - 


was in 
the 


conferred a right to the ſpirituality of the be- 
nefice ; and a ſecond grant, upon the conſecra- 


| tion of the Biſhop- elect, gave a title to the 
temporality, 1617, c. 1. ; but this ſecond grant 
fell ſoon into diſuſe. 


5, He who founded or ad a church Patron. 
was entitled to the right of patronage thereof, 


or advocatio ecclefrae ; whereby, among other 


privileges, he might preſent a churchman to 

the cure, in caſe of a yacancy. The preſentee, 

after he was received into the church, had a 

right to the benefice, proprio jure; and, if the 

church was parochial, he was called a 'parſon. 

The Pope claimed the right of patronage of e- who pas 
third party could ſhew tron of 


Crown, as coming in place of the Pope, is 
conſidered as the univerſal patron, where no 
right of patronage appears in a ſubject. Where 
two churches are united, which had different 


ou each patron preſents by turns; 1 6 17, . 
. 38 3 


6. Gentlemen of eſtates frequently fotnded Patrons 
colleges or collegiate churches, x head of of 1 | 
55 got the name of Provoſt, under whom ons 


and chap-- 
were certain Prebendaries or Canons, who had lune, 


- 


their ſeveral ſtalls in the church, where they 
ſung maſſes. Others of leſſer fortunes founded 


* within the RY of a parochial ith 


church; 


4 


— 


* 


rs or FOOTER which were donations i 
for the ſinging of maſſes for deceaſed 
Their en · ds, at particular altars in a church. Tho 
dow- all theſe were ſuppreſſed upon the reformation, 
ments their founders continued patrons of the endow- 
I dr ments; out af which they were allowed to pro- 
vide burſars, to be educated in any of the uni- 
x verſities, 1567, c. 12. As the reſidence of the 
burfars, who were truly the ſuperiors of theſe 
denefices, and were diſperſed over all the uni- 
 verlſities in Scotland, could hardly be diſco- 
vered by the heirs who were to enter to the 
lands as their vaſſals, the right of entering 
vaſſals to theſe lands Wa oY 1 785 c. 54. giyen 

ER bY to the patron. © 
Patrons 7. Where a fund is For the eſtabliſh- 
_ of co- ment of a ſecond miniſter, in a pariſh where 
legiate the cure is thought too heavy for one, the 
* patronage of fuch benefice Ges not belong 
to the * 4 dut to him who was patron of 
the church, 18. Nov. 1680, B. of Haddington; 
Aunleſs either where the donor has reſerbed to 
himſelf the right of patronage in the donation, 
odr where he and his ſucceſſors have been in the 
conſtant uſe of preſenting the ſecond miniſter, 
| without challenge from the patron, P. Falc. 42. 
The right The right of preſenting incumbents was by 
of gh 690, c. 23. taken from patrons, and veſted in 
_ the heritors and elders of the pariſh, upon pay- 
ment to be made, by the heritors to the patron, 
of Goomerks; but it was again reſtored to pa- 
: oy trons, 10. An. c. 12. with ＋ exception of the 
es "HTO. fold i in em of the former 
2 'B. Patrons were not ſimply a ton of 
the va. the church ; for they held the fruits of the 


| |" oy ; 8 beneſice as their own, for ſome MC. 
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ter the reformation, 1 593, c. 172. . But 
that right is now no more than a truſt in the 
| patron, who muſt apply them to pious uſes with- 
in the pariſh, at the ſight of the heritors, 
| yearly as they fall due. If he failed, he loſt 


his right of preſenting for the next turn, by 


| 1685, c. 18. ; and after that right was taken a- 
| way, the penalty is, by 1690, c. 23. declared to Penalty 


be the forfeiture of his right of adminiſtering the of not ap- 
vacant ſtipend for that and the next vacancy. plying 
The King, who is exempted from this rule, by 


ſaid act 1685, may apply the vacant ſtipend of 
| his churches to any pious uſe, though not with- 


in the pariſh. If one ſhould be ordained to a 


church, in oppoſition to the preſentee, the pa- 

tron, whoſe civil right cannot, be affected by 
any ſentence of a church court, may retain the 
| ſtipend as vacant, Falc. vol. 2. 213. Patrons are, Other 
to this day, entitled to a ſeat and burial-place rights of 
| in the churches of which they are patrons ; Patrons. 
| and the right of all the teinds of the pariſh, 


not heritably diſponed, is given to them by 
9. That kirks may not continue too long Patrons 


| vacant, the patron muſt preſent to the preſpy- muſt pre- 


tety, (formerly to the Biſhop), a fit perſon for ſent wich- 


in fix 


ſupplying the cure, within fix months from his months. 
| knowledge of the vacancy, otherwiſe the right _ - 
of preſentation accrues to the preſbytery, jure 


| ſentation by the patron, the Biſhop collated or admiſſion 


conferred the benefice upon the preſentee, by into kirks 
a writing, in which he appointed certain mi- during e- 
niſters of the dioceſe. to induce of inſtitute Piſcofa. 


him into the church; which induction com- © 


pleted his right, and was performed by their 
placing him In the pulpit, and delivering him 


the 


* 
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the bible and the keys of the church. The . 
ſhop collated to the eb ne of which himſelf 
was patron, pleno jure, or without preſentation; 
which he alſo did in menſal churches whoſe 


patronages were ſunk, by the churches being 8 


appropriated to him, as 3 of his patrimony. 
Since the revolution, a judicial act of admiſſion 
by the preſbytery, proceeding either upon a 
preſentation, or upon a call from the heritors 


and elders, or upon their own jus devolutum 


completes the miniſter's right to the benefice. 


10. Soon after the reformation, the Popiſh 
churchmen were prevailed upon to reſign in 
the Sovereign's hands, a third of their bene- 
fices, which, by 1567, c. 10. was appropria- 


ted, in the Grit place, for the ſubſiſtence of the 


reformed clergy. To make this fund effeQual, 
particular localities were aſſigned in every be- 
nefice, to the extent of a third, called the a/- 
ſumption of thirds; and for the farther ſupport 
af miniſters, Queen Mary made a grant in 
their favour of all the ſmall benefices, not ex- 


ceeding 300 merks ; which was confirmed by 


13572, c. 52. Biſhops, by the act which re- 


ſtored them to the whole of their benefices, 
1606, c. 2, were obliged to maintain the mi- 


_ niſters within their dioceſes, out of the thirds ; 


and in like'manner, the laick titulars, who got 
grants of the teinds, became bound, by their 


_ acceptation thereof, to provide the kirks, with- - 


Commiſ- 


ſion for. 


egg. d a. commiſſion of parliament was ap 


_ valuing. 
teinds, 


in their erections, in competent ſtipends. - 
11. But all theſe. expedients for the main- 
tenance ofthe clergy having proyed 


the reign of James VI. for planting kirks, and 
modifying ſtipends to. miniſters out of the 
wks 1617, c. 3. to 1 a : was _ | 


\ 
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ſuperadded of dividing large pariſhes, and erect- 

ing new churches, by 1621, c. 5. a ſecond com- | 
miſſion was appointed, 1633, c. 19. not only FP 
for modifying ſtipends, but for the valuation | 

and ſale of rg After the reſtoration, ſeve- bd for. 

ral new commiſſions were granted by parlia- ad d. 
ment, with more ample powers of diſmembering joining 
and annexing churches as they ſhould find 

juſt, 1661, c. 61.'&c.; but the powers of all theſe 

were, by 1707, c. 9. transferred to the court now 

of Seſſion, with this limitation, that no pariſh transfer- 
ſhould be disjoined, nor new church ere&ed, — 
nor old one removed to a new place, without 
the conſent of three fourths of the heritors, 
computing the votes, not by their numbers, 

but by the valuation of their rents within the 

pariſh. The Judges of Seſſion, when fitting in 

that court, are conſidered as a commiſſion of 
Parliament, and have their proper clerks, ma- 

cers, and other officers of court, as ſuch. - | 
12. The loweſt ſtipend that could be modi- 8 
fied to a miniſter by the firſt commiſſion 1617, and mini- 

c. 3. was 500 merks, or five chalders of victual, gin ponds 

unleſs where the whole teinds of the pariſh did 

not extend ſo far: And the higheſt was 1000 | f 
merks, or ten chalders. The parliament, 1633, „ 
c. g. raiſed the minimum to > eight chalders of vie. ww 
tual, and proportionally in filver ; but as nei- 

ther the commiſſion appointed by that act, nor 

any of the ſubſequent ones, was limited as to 

the maximum, the commiſſioners have been in 

uſe to augment ſtipends, conſiderably above 

the old maximum, where there is ſufficiency of 

free teinds, and the eure is er or 

living expenſive. | * 

13. Where a certain ny cof ſtipend is tion, and 

2 to a | miniſter out of th the teinds of a of locali- 


* Bo 
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pariſh, without proportioning that ſtipend a- 
mong the ſeveral heritors, the decree is called a 
decree of modification: But where the commiſſion- 
. ers alſo fix the particular proportions payable 
dy each heritor, it is a decree of of medjfcation and 
How a locality. Where a ſtipend is modified, it is 
| mo 3 ſecured on the whole teinds ny the pariſh, ſo 
1 that the miniſter can inſiſt againſt any one heri- 
tor to the full extent of his — ſuch heri- 
tor being always entitled to relief againſt 9 
reſt, fox what he ſhall have paid above his juſt - 
ſhare, 3 Dec. 1664, Hutchiſon: But where the 
ſtipend is alſo localled, each heritor is liable in 
no more than his own proportion. 
. Miniſter's 14. Few of the reformed miniſters were, at 
manſe; firſt, provided with dwelling houſes ; moſt of 
| the Popiſh clergy having, upon the firſt appear- 
_ ance, of the reformation, let their manſes, 
in feu, or in long tacks: Miniſters therefore 
I, . got a right, by 1563, c. 72. to as much of 
e manſes as would ſerve them, notwith- 
ſanding ſuch feus or tacks. Where there was. 
_ no: parſon's nor vicar's manſe, one was. to be 
TT -  _ - built by the heritors, at the fight of the Bi- 
Y ' <2)? —— the Preſbytery), the charge not ex- 
pence; Ceeding L. 1000 Scots, nor below 500 merks, 
141᷑85649, c. 45+—1664, c. Under a manſe 
amaaldla Are comprehended ſtable, tg and byre, with a 
Z garden; for all which, it is uſual to allow half 
aA acxe of ground. A perſon, whoſe only in- 
| who bur- tereſt in the lands within the pariſh is a life-. 
dened rent-right, is to be burdened with no propor- 
| vith it. tion of the charge in building a manſe, 14. Nov. 
9 1679, Miniſter 2 but he muſt bear 
mais ſhare in repairing it, becauſe that has: leſs. 
z Wo ä 2 * 1 
| NF ants ee 0 18 + Enery 


/ 


8 * cc ic * 2 1 1 — 


Tit. 5- O Eecleſcaftical Perſons. 53 


15. Ev incumbent is entitled * entry Free v 
to 4 eee put into good condition; for menſs, | 
which, purpoſe, the preſbytery may appoint a 
viſitation. by tradeſmen, and order eſtimates to 
be laid before them, of the ſums neceſſary for 
the repairing, which they may proportion. a- * 
mong the heritors, ah ag to their valua · 
tions; and letters of horning will, on bill to the 
Lords, be granted for carrying the preſbytery' a 
ſentence into execution. The 
the manſe is made ſufficient, ought, 3 a 
plication of the heritors, to declare it a free 
manſe, which lays the incumbent under an ob- 
ligation to uphold it in good condition, during 
his incumbency ; otherwiſe, he or his execu- 
tors ſhall be liable in damages; fee 1612, c. 8: 
But they are not bound to make up the loſs a- 
riing from the neceſſary decay of the building, 
by Rk waſte of time. | 
16. All miniſters, where there is any- land- Glebe, 
ward or country-pariſh, are, over and above 
their ſtipend, entitled to a glebe, which com- 
prehends four acres of arable land, or ſixteen 
ſowms of paſture- ground, where there is no a- 
rable land, (a nay is what will graze ten ſheep 
or one cow. and is to be deſigned or marked by 
the Biſhop or preſbytery, out of ſuch kirk- lands to be de- 
within the pariſh as lie neareſt to the kirk, 15933 figned out 
c. 161.1606, c. 7. As the benefit intended of kirk- | 
by theſe acts to the clergy muſt have been loſt, Hnds. 
where there were no kirk-lands in the pariſh, = 
it was provided, by hs c. 31. that, in de- 
fault of ki kirk-lands, the glebe ſhould be de- 
ſigned out of temporal hikes and this act, tho? | 
ling under the act reſciſſory of Charles II. « 
ſcents ta have been-conſidered as-tilt in force > 
by 


" * 


Hon of 2 right to heritors of kirk-lands, and to the ſpe- | 


* 
* 


dq the miniſter L. 20 Scots yearly, as an 
| valent. Miniſters have alſo freedom of fog- 


all miniſters, except thoſe in certain royal bo- 


roughs, have right to glebes; ſee Sr. 2. 3. 40. 


Relief a- 17. A right of relief is competent to the 
riſing heritors, whoſe lands are ſet off for the manſe 


from the Or glebe, againſt the other heritors of the pa- 
riſh, 1 594, c. 199. The ſtatute limits this 


glebe, cial caſe, where the greateſt part of the lands 
in the pariſh are kirk-lands. The foreſaid act, 
1644, which allowed deſignations out of tem- 
poral lands, extended the relief to the heritors 


of theſe lands: And, if the firſt part of that 
act, allowing ſuch defignations, has been re- 


ceived as our law ſince the reſtoration, it may 
be juſtly thought, that the equitable quality 


a annexed to it ought not to be rejected. This 
is only relief, though conſtituted by ſtatute, is not real 
perſonal. againſt the lands themſelves; it is only per- 


ſonal, againſt thoſe who were proprietors at 
the time of the deſignation, or their heirs, 


© Glebes 24. June 1675, Snow. Manſes and glebes, 
_ arid man- being once regularly deſigned, cannot be feu- 
ſes unali- ed or fold by the incumbent, in prejudice of 


E. 


his ſucceſſors, 1572, c. 48. which is in prac- 


tice extended even to the caſe where ſuch - 


alienation evidently appears profitable- to the 
benece. FORE 1 


Miniſter's 18. Miniſters, beſides their lebe, were en- 
ttitled to graſs for a horſe and two cows, by 
1649, c. 45. which is revived by 1663, c. 21: 
And, if the kirk-lands, out of which the graſs | 
may be deſigned, either lie at a di mce, or are 


not fit for paſture, the heritors 1 to pay 


x } 
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by 1663, c. 21. which takes it for granted, that 
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e, paſturage, Sal, feal, divot, loaning; and 
— iſh and entry, according to uſe and wont, 


1593, c. 161,—1663, c. 21. : What theſe pri- 
vileges are, muſt be determined by the local 
cuſtom of the ſeveral pariſhes. ſides the 
above-mentioned burdens which are impoſed * 
upon heritors, the pariſhioners were obliged 
to provide communion-cups and lavers, 1617, 
c. 6. and to repair the kirk and kirk- yard dykes, 
1572, c. 54.—1 597, c. 232. ; but theſe burdens 
are now for the moſt part undertaken by the 

19. It ſometimes happens, that lands tying 1 | 
at a diſtance from the kirk to which they ſes tion _ 
ginally belonged, are annexed to another near. ſccra-— 
er kirk, quoad ſacra, or in ſo far as concerns the 

paſtoral charge. Such lands continue, in all 

civil reſpects, part of the old pariſh; and con- 
ſequently are liable in no proportion of the ; 
ſtipend, nor of the expence neceſſary for up- 
holding the manſe, or even the kirk of the pa- 
riſh to which the inhabitants conſtantly reſort 
for divine ſervice, Falc. vol. 1. 274. 
20. The legal terms at which ſtipends be. Ts of 
come due to miniſters, are Whitſunday and Mi- Payment = 
chaelmas. If the incumbent be admitted to 2 — 
his church before Whitſunday, till which term i 
the corns are not preſumed to be fully ſoẽ n, 
he has right to that whole year's ſti z and, | 
it he is received after Whitſunday, and before 
Michaelmas, he is entitled to the half of that 
year; becauſe, though the corns were ſown be- 
fore his entry, he was admitted before the term 
at which they are preſumed to be reaped. By 
the ſame reaſon, if he dies, or is tranſported 
| before * he has Pet ta no * 
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tat year; if before Michaelmas, to the half; 
Michael- and if not till after Michaelmas, to the whole, 
mas, the The reaſon why the legal term in ſtipends is 
a Michaelmas, and not Martinmas, as in liferents, 
ſtipends. . ariſes from the different nature of the two 
Tights. All kirk-benefices did originally, and are 

ſtill accounted in law to conſiſt of teinds, which 

were drawn by the churchmen at the cutting 

of the corns, which was ſeldom fo late as Mi- 

chaelmas; but rents are not due by the tenant 

to the landlord till Martinmas at fooneſt, be- 

' fore which term, the corns are perhaps not 

| fully brought into the barn-yard. 

Annat or 21. After the miniſter's death, his executors 
ann. - Have right to the annat ; which, in the ſenſe of 

the canon law, was a right reſerved to the Pope, 

of the firſt year's fruits of every benefice. Up- 

on a threatened invaſion from England, anno 

1547, the annat was given by our parliament, 
notwithſtanding this right in the Pope, to the 

3 executors of ſuch churchmen as ſhould fall in 
battle in defence of their country, c. 4.: But 
the word annat or ann, as it is now under- 

ſtood, is the which law gives to the exe- 

cutors of miniſters, of half a year's benefice, 

oyer and above what was due to the miniſter 
himſelf for his incumbency, 1672, c. 13. : 80 

that, if the incumbent ſurvives Whitſunday, 
his executors have the half of that year for the 

deceaſed's incumbency, and the other half as 
annat; if he ſurvive Michaelmas, they have 

that whole year for his ineumbency, and the 

half of the next, in name of ann. This right 

was firſt introduced into our law upon à let - 
ter of James VI. defiring the Biſhops to make 
/b „„ 


- 
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an act for that purpoſe, 19. July 1626, E. Ma- 
riſhall. g 


232. The executors of a mminiſt## need make The na- 
up no title to the ann by confirmation: Nei- ture of 
ther is the right aſſignable by the miniſter, or the right. 


affectable with his debts, 1672, c. 13. for it 
never belonged to him, but is a mere gratuity 
8 law to thoſe whom it is preſumed te 


deceaſed could not. ſufficiently provide: And 


law has given it, without diſtinction, to the ex- 
ecutors of all miniſters; ; even where the ſtipend 
is made up, not of teinds, but of the public re- 


venue of a borough, or of a voluntary contri- | 
bution, Falc. vol. 1. 182. The ſtatute 1672 gives How di- 
this right of ann apy to executors :. And if vided. 


it were to be governed b Ne rules of ſueceſ. 
ſion in executory, the widow, in caſe of no —_ 
dren would pet one half, iſo other would 

to the next of kin; and where there are ci. 


dren, ſhe would be entitled to a third, and 
the other two thirds would fall _— among 


the children, 3. 9. 6. But the court of Seſſion, 


probably led by the general practice, have in 
this laſt caſe divided the ann into two equal 


parts, of which one goes to the widow, and the 


other among tlie children in capita, July 1 747. | 


children of Macdermeit. 


4 


From the great confidence that was, in Juriſdic- 
the 12 


ages of C Chriſtianity, 1 repoſed i in church - tion . 


men, dying perſons frequently committed to 
them the care of their eſtates, and of their or- 
phan children; but theſe were ſimply rights of 
truſt, not of juriſdiction. The clergy 188 had 
the addreſs to eſtabliſh to themſelves a proper 

juriſdiction, not confined to points of eccleſia- 


no 


ſtical right, "__ i to — that had 
1 | 
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no concern with the church. They judged, 
not only in teinds, patronages, teſtaments, 
breachj of yow, ſcandal, c.; but in queſtions 
of marriage and divorce, becauſe marriage was 
a ſacrament ; in tochers, becauſe theſe were 
gin in conſideration of marriage; in all que- 


2. ; and in the deprivation of notaries, = 
the trial of thoſe that uſed falſe inſtruments, 
1503, & 64. As chyrchmen came, by the 

of this extenſive juriſdiction, to be di- 
verted from their proper functions, they com- 


_ | mitted the exerciſe of it to their officials or 


commiſſaries ; Hence the commiſſary- court was 


called the Biſhops court, and Curia Obriſtianita- 


pe 50 it is alſo ſtyled the conſiſtorial court, from 


ſhop of Rome, was aboliſhed, by an act 156 


ſaries of 


— a name firſt given to the court of ap- 
the Roman Emperors, and aſterwards 


* * to 7 courts of judicature held by churchmen. 
_ _— 


24. At the reformation, all epiſcopal juriſ- 
diction, exerciied under the authority of the Bi- 


ratified by 1567, c. 2. As the courſe of juſtice 


in conſiſtorial cauſes was thereby ſtopped, Q. 
Mary, beſide namin ing a Commiſſary for every 


dioceſe, did, by a ſpecial grant mentioned in 


Books S. 1. March 1 1563-4, eltabliſh a new com- 


miflary-court at Edinburgh, conſiſting of four 
judges or commiſſaries; which grant is ratified 
by an. unprinted act, 1592, C. 25. This court is 
veſted with a double juriſdiction; one dioceſan, 


Which is exerciſed in the ſpecial territory con- 


tained in the grant, viz. the counties of Edin- 


* * . Peebles, and a 
EE 


where an oath intervened, on pretence 
that (oaths were a part of religious worſhip, 
R. M. J 1. c. 2.— f. 3. c. 38. § gle 3. c. J. 


— — . N r 1 8 S 
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part of Stirling-ſhire ; and another univerſal, by Their 
which the judges confirm the teſtaments of all two-fold 
who die in foreign parts, and may reduce the _—_— 
decrees of all inferior commiſſaries, provided 

the reduction be purſued within a year after 

the decree : See Hr. to Comm. 1666, c. 16. 
recited in 4s &. 29. Feb. 1666. Biſhops, upon 

| their re-eſtabliſhment in the reign of James VI. 

were reſtored to the right of naming; their ſeve- 

ral commiſſaries, by 1609, c. 6.; and as to the 
commiſſariot of Edinburgh, two of the four 

judges were, by that act, to be appointed by 

the Archbiſhop of St Andrews, and two by the 
Archbiſhop of Glaſgow. Since the revolution, 

the nomination of all the Commiſſaries in the . 
kingdom has devolved on the Crown, as co- 

ming in place of the Biſhops. - There was but 

one commiſſary-court in each dioceſe, till the 
erection of the commiſſariot of Edinburgh; and 

in purſuance of a commiſſion by James VI. in 

158 r, authoriſing the ſeſſion to erect new ones 
for the benefit of | perſons who lived moſt're- 
mote from the court of the: dioceſe, commiſſa- 

riots were eſtabliſhed at Stirling, ' Peebles, 
Lauder, and other places, which had never 
been epiſcopal: fees. 

25. As the clergy in times of Popery aſſu - Juriſdic- 
med a juriſdiction, independent of the civil ton of 
power, or any ſecular court, their ſentences: fies 
could be reviewed only by the pope, or judges! riginally 
delegated by him; ſo that, with regard to the ſupreme. 
courts of Scotland, their juriſdiction was ſu- 
preme. But by an act 1560, ratified by 1 58 f, 

c. 115: the appeals from our Biſhops courts, that 
were then depending before the Roman Con- 
ſiſtories, were ordained to be decided by dis 

court of Seſſion. And by a poſterior act 1609, 
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Now ſub- c, 6. the Seſſſon is declared the King's great 
jeck to the Conſiſtory, with power to review all ſentences 


- hs 15 pronounced by the Commiſſaries. Neverthe- 
7 ſion. 


leſs, fince that court had no inherent /juriſdic- 


tion in conſiſtorial cauſes, prior to this ſtatute ; 


and ſince the ſtatute gives them a power of 
judging,” only by way of advocation, they have 


not, to this day, any proper conſiſtorial juriſ- 


diction in the firſt inſtance, Sz. 4. 1. 36.; nei- 


ther do they pronounce ſentence, in any con- 


ſiſtorial cauſe brought from the Commiſſaries, 
but remit it back to them with inſtructions. 


By the practice immediately ſubſequent to the 


. Extent of 


the Com 
miſſaries 
jurifdic- 
tion. 


20 before quoted, they did not admit advo- 


cations from the inferior commiſſaries, till the 
cauſe was firſt brought before the Commiſſaries 
of Edinburgh; but that practice is now in diſ- 
uſe, Ede. 28. Jan. 1725, White. 

26. The — retain to this day an 
excluſive. power of judging in declarators of 
marriage, and of the nullity of marriage; in 
actions of divorte and of non-adherence, of 
adultery, baſtardy, and confirmation of teſta- 
ments; becauſe all theſe matters are ſtill con- 
ſidered to be properly conſiſtorial. Inferior 
Commiſſaries are not competent to queſtions 


of divorce, 1609, c. 6. under which are com- 
prehended queſtions of baſtardy and adhe- 


rence, when they have a connection with the 
lawfulneſs of marriage, or with erf „ See 


| Ver. fo Comm. 1666, c. 2. 


27. The Biſhops did, by theſe n in 
1666, authorize their Commiſlaries to judge in 
all cauſes referred to oath, to the extent of L. 40 


Scots, though the matter ſhould not be con- 
"IN Ant by older inſtructions, 1 563-4,pre- 


* 


— 
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ſerved by Balſ. 655. the Commiſſaries were 

impowered to determine the cauſes of wi- 

dows, orphans, + and other Perſona miſera- 

biles, not exceeding L. 20 Scots. This part Now li- 

of their juriſdiction is now fixed, by Act. S. 29. mited by 

July 1752, declaring that the Commiſſaries * 3 re- 
ave no power to pronounce decrees in abſence —— 

for any ſum above L. 40 Scots, exept in cauſes 

properly conſiſtorial; but that they may au- 

thenticate tutorial, and curatorial 'inventories ; 

and that all bonds, contracts. c. which con- 

tain a clauſe for regiſtration in the books f 

any judge competent, and proteſts on bills, may 

be regiſtered in their books. Long before this 

act of ſederunt, Commiſſaries had been judged 

not competent to phyficians fees, 26. No. 1622, 

Liddel; nor to tutory accounts, 8. Dec. 167 5, 

Wright ;- though they claimed the cogniſance 

of them, as the cauſes of dying perſons, and of 

orphangeho 4 1tio mn tho mints THis s ite 
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[YERSONS, when conſidered in a private ca- Marriage, 
_ pacity, are chiefly diſtinguiſhed by their ' 
mutual relations; as huſband and wife, tutor 
and minor, father and child, maſter and ſervant. 
The relation of huſband and wife is conſtituted 
by marriage; which is the conjunction of man 
and wife, vowing to live inſeparably till death. 

2. Marriage is truly a contract, and ſo re-, null 
quires the conſent of parties. Ideots, therefore, without 
and furious perſons, cannot marry. As no _— conſent; 

| TO NT "FOO 
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n 
years of pupillarity, which, by our law, laſts 


till the age of fourteen 1 in males, and twelve 
- in females, marriage cannot be contracted by 
pupils J. 3. "AP tut. vel cur.; but if — 
married pair ſhall cohabit after puberty, ſuch 
acquieſcence gives foree to the 8 1. "yp 
de rit. nupt. is fully perfected b note 
ſent; which, without conſummation, - 
24 all the conjugal rights and duties. The — 
iii | which Tequilite to marriage muſt. be de præſenti. A 
= puts "rs promiſe of marriage, ( /ftipulatio ſponſalitia), tho 
4 deprefenti it was ed by certain penalties in the Ro- 
man law, J. 5. C. de ſponſ may, by ours, be ſafely 
reſiled from, as long as matters are entire; 
but, if any thing be done by one of the parties, 
whereby a . prejudice ariſes from the non- per- 
formance, the party reſiling is liable in damages 
ED to the other, F. 2. Jan. 1685, Greme. The 
canoniſts, and after them our courts of juſtice, 
explain a copula ſubſequent to a promiſe of 
s 5 marriage into actual marriage, New Coll. 8 5 
er It is not neceſſary that marriage ſhoul 
e be a by a clergyman. - The conſent 
of parties may be declared before any magi« 
ſtrate, or ſimply before witneſſes : And tho' no 
ow 1 formal conſent ſhould appear, marriage is pre- 5 
marriage ſumed from the cohabitation, or living toge- 
e 8e ther, at bed and board, of a man and woman 
who are generally reputed huſband and wife, 
| 159 35 c. 77. One's acknowledgment of his 
5 e to the mid-wife, whom he called to 
> un vie, and to the miniſter who bregenz his 
child, was found ſufficient eſumptive evi- 
dence of e en the ail „either of 
; ITY "cohabitation, 


. , — 


* 
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cohabitation, or of habite amd repute, Feb. 
1739, Arrot. The father's conſent was, by the Conſent 
Roman law, eſſential to the marriage of chil- of pa- 
dren in familia: But, by our law, children s. 
may enter into marriage, without the know- 
ledge, and even 8 the remonſtrances of 
a father. 

4. Marriage is forbidden within certain 4 Marriage 
grees ow blood. mw Romans eee by = == 
ree for every perion erated: * 
ale, a der bs ſon rin the firſt r ˙ 
in the ſecond, and firſt couſins in the four 

of conſanguinity. The canon law com- 

putes by the perſons generated upon one fide 
only, which, in the direct line of aſcendants and 
deſcendants, comes to the ſame account with 
the Roman computation ; but, in the tranſverſe 
or collateral line, makes a conſiderable varia- 
tion from it. By 1567, c. 15. which adopts the 
law of Moſes, * c. 18. into ours, ſeconds 
in blood, and all remoter degrees, may law- 
fully marry. By ſeconds in blood, are meant 
firſt couſins, according to the computation of 
the canon law, which was at that time the 
common way in Scotland of reck degrees. 
Marriage in the direct line is forbidden in in- and mar- 
nitum ; as it 18 alſo in the collateral line, in ahem. in- 
ſpecial caſe where one of the. parties is loco pa- the direct 
rentis to the other, as grand- uncle, great d- 
uncle, c. with reſpect to his grand niece, Eo | 
The ſame degrees that are prohibited in con- s * 
e e are prohibited in affinity; which is „„ 
the tie ariſing from marriage, betwixt one 
of the married pair, and the blood relations Gf on 
the other. Marriage alfo, where either of the 5; _ 
FORE cm or ſtands 'F 


already 
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alteady married to A third perſon, i is, 20 fure, 
WEE... SIO. | 
Proel. 8 To prevent bare and inceſtuous mar- 
mation of riages, the church has introduced proclamation 
danns. of banns; which is the ceremony of publiſhing 
tlte names and deſignations (additions) of thoſe 
| who intend to intermarry, in thechurches where 
5 wh the bride and bridegroom reſide, after the con- 
|  gregation is aſſembled for divine ſervice ; that 
all perſons, who know any objection to the mar- 
riage, may offer it. Not Biſhops only, but 
Preſbyteries, aſſumed formerly a power of dif- 
penſing of proclamation” of banns on extra- 
ordinary occaſions, Act. Af}. 1638, Sef. 23. § 21. 
which has not been exerciſed ſince the revo- 
lution. When the order of the church is ob- 
ſerved, the marriage is called regular; when 
| Clande- otherwiſe, clandeſtine. Clandeſtine marriage, 
Roe ary though it be valid, has ſtatutory penalties an- 
9 nexed to it, affecting not only the parties, but 
the celebrator and . 1661, . 34.— 
1695, c. 12.1698, c. 6.: And over and above, 
the parties were punithed with the loſs of cer- 
tain conjugal rights; the huſband loſt his jus 
 mariti, and the wife her jus relicta, by 1672, 

C. 9. This laſt act, which alſo inflicted penal- 
ties againſt the then non-conforming clergy, 
was reſcinded in the lump with other acts for 
conformity, by 1690, c. 27.; in reſpect of 

Which, the penalties of the act 1672, againſt 
clandeſtine marriages, were found to be taken 

I off, F. 11. Dec. 1705, Carruthers. 

= | Commu- 4 2 By marria ge, a ſociety is created between 
| | nion of the married pair, which draus after it a mu- 
tual communication of their civil intereſts, in 
as _ as 1s * for * it. 45 
5 e | 
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the ſociety laſts only for the joint lives of the | 
ſocii; therefore rights that have the nature of a 
| perpetuity, which our law ſtiles heritable, -are 
not brought under the partnerſhip or commu- 
nion of goods; as a land-eſtate,' or bonds bear- 
ing a yearly intereſt: It is only moveable ſub- 
jects, or the fruits produced by heritable ſub- 
jects during the marriage, that become com- 
mon to man and wife. 3 
7. The huſband, as the head of the wife, Jus mari- 
has the ſole right of managing the goods in ti, 
communion, which is called jus mariti. * This 
right is ſo abſolute, that it bears but little reſem- 
| blance to a right of adminiſtering a commonſub- 
ject; for the huſband can, in virtue thereof, ſell, 
or even giſt at his pleaſure, the whole goods fall- 
ing under communion; and his creditors may 
affect them for the payment of his proper debts: _ 
So that the jus mariti carries all the characters is equiva- 
of an aſſignation by the wife to the huſband, of lent to an 
her moveable eſtate. It ariſes ig/o jure from ages | 
the marriage; and therefore needs no other 285 
conſtitution. Our lawyers of the laſt age were . . 
of opinion, that this was a right ſo inſeparable :. bo 
from the huſband, that all reſervation by the renoun- 
wife ofthe right of adminiſtration, or renuncia- ced. 
tion of it by the huſband, was ineffectual; for 
that ſuch reſervation or renunciation, as a 
moveable right conceived in favour of the wife, 
fell under the jus mariti: But it is now an a- 
greed point, not only that a ſtranger may con- 
vey an eſtate to a wife, ſo as it ſhall not be ſub- 
ject to the huſband's adminiſtration, but that 
a huſband may, in the marriage - contract, re- 
nounce his jus mariti in all or any part of his 
wife's moveable eſtate, 23d June 1730, Walker. 
iD wats POET | 8. From 
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3 Parapher- | 8. From this right are excepted hernal 
ma not 8, which, as the word is unde ood in et 
| W, comprehends the wife's wearing a 
- pariti, and the ornaments proper to her per er 

necklaces, ear· rings, breaſt or arm jewels, buck- 
les, &c. Theſe are neither alienable by the 
huſband, nor affectable by his creditors. Things 
promiſcuous uſe to huſband and wife, as 
ke 55 medals, &c. may become paraphernal, 
by the huſband's giving themto the wite, at or 
before marriage; but they are paraphernal, 
in regard to that huſband who gave them 
41ꝛz2ẽs ſuch, and are eſteemed common moveables, 
if the wife, whoſe paraphernalia they were, 

| . be afterwards married to a ſecond huſband; 
Anleſs he ſhall in the ſame manner appropriate 
dien to her, F. 4. Dee. 1696, and 15th. Jan. 
| 1697, Dicks. + © | 
Burdens «... 9- The right of the huſband to the wife's 
affecting moveable 1 is burdened with the moveable 
8 debts contracted by her before marriage: And, 
mariti. as his right is univerſal, ſo is his burden; for 
it reaches to her whole moyeable debts, though | 
they ſhould far exceed her moveable eſtate. 
Yet the huſband is not conſidered as the true 
How re- debtor in his wite's debts. In all actions for 
_ firicted in payment ſhe is the proper defender; the huſ- 

| ne band is only cited for his intereſt, that is, as 
band. Curator to her, and adminiſtrator of the ſociety- | 
"*_ - goods; As ſoon therefore as the marriage is 
ifolved, and the ſociety- goods thereby ſuffer- 
2 diviſion, the huſband is no farther concerned 
in the ſhare belonging to his deceaſed wife ; 
and conſequently is no longer liable pay * 
| debts, which muſt be recovered 12 
 prelentatives.. 0 or her Jeparate. do 

0 This 14 


10. This obli ation upon the: huſband is per- How er- . 
petuated againſt him, 1. Where his proper tended a- 


inſt the 


eſtate, real or perſonal, has been affected, du- Ruſt ; 
ring the marriage, by complete legal diligence ; ; | 
in which caſe, the huſband muſt, by the com- 
mon rules of law, relieve his property from the 
burden with which it ſtands charged: But the 
utmoſt diligence againſt his perſon is not ſuf- 
ficient to perpetuate the obligation, Hag. 26. 
Feb. 1623, Douglas ; nor even in complete dili- 
gence againſt his eſtate, 23. Jan. 1678, Wilky. 
2, The huſband continues liable even after the 
wife's death, in ſo far as he is /ucratus or pro- 
fited by her eſtate. Law does not confider a 
huſband, who has got but a moderate tocher 
by his wife, as A gainer by the marriage, 
23. Dec. 1665, Burnet: It is the exceſs only, 
which is /ucrum, and which muſt be judged of, 
according to the quality of the parties, and their 
condition of life. As the huſband was at no 
time the proper debtor in his wife's moveable 
debts; therefore, though he ſhould be lucratus, 
he is, after the diſſolution, only liable for them 
ſubſidiarie, i. e. if her own ſeparate eſtate is not 
{ſufficient to pay them off, P. Falc. 544. 
11. Where the wife is debtor in that ſort of 
debt, which, if it had been due to her, would 
have excluded the Jus mariti, e. g. in bonds 
bearing intereſt, the huſband is liable only for 
the bygone" intereſt, and thoſe that may 
grow upon the debt during the marriage; be- 
cauſe his obligation for her debts muſt be com- 
3 to the intereſt he has in her eſtate, 
13. July 1708, Gordon. It is the huſband alone 
who is liable in perfonal diligence for his wife's 
OO 8 55 the ** ſubſiſts: : The 2 — 
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un bo is the proper debtor, is free from all per- 
ſonal execution upon them, while ſhe is ve/tita 
„ ne 
The huſ- 12. The huſband, by marriage, becomes 
band is the perpetual curator of the wife. From this 
e right it ariſes, 1. That no ſuit can proceed a- 
g ainſt the wife, till the huſband be cited for his 
Effects of intereſt: And if the is married during the de- 
this cura. Pendence of a proceſs againſt her before an in- 
tory, ferior court, and if the huſband dwells within 
another territory, he muſt be called by letters 
of ſupplement, which are granted of courſe 
by the court of Seſſion. 2. All deeds, done 
by a wife without the huſband's conſent, are 
null; neither can ſhe ſue in any action with- 
out the huſband's concurrence. Where the 
i huſband refuſes, or, by reaſon of forfeiture, c. 
=. cannot concur; or where the action is to be 
E brought againſt the huſband himſelf for per- 
forming his part of the marriage-articles, the 
judge will authoriſe her to ſue in her own 
name. To prevent the neceſſity of applying 
for the court's authority, care is generally ta- 
ken, in marriage - contracts, to name certain 
truſtees, at whoſe inſtance execution may paſs 


— — 


againſt the huſband. The effects ariſing from 
1 3 this curatorial power diſcover themſelves even 


fore mar. before marriage, upon the publication of banns; 
nage. After which the bride, being no longer ſui u- 
n, can contract no debt, nor do any deed, ei- 
ther to the prejudice. of her future huſband, : 

nor even to her own, Dirl. 13.: But it is not 
enough for this purpoſe that the banns have 

been publiſned at the bridegroom's pariſh- 
church; the notification muſt be alſo made at 

the bride's, in order to interpel perſons from 

contracting with her, 8. Fuly 1623, Macdougal. 


1 1 
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1.455 If the huſband ſhould either withdraw Separne | 

| from his wite, or turn her out of doors, or if, Alimony. 

continuing in family with her, he ſhould by 

ſevere treatment endanger her life, the Com- 

miſſaries will authoriſe a ſeparation a menſa et 

toro, and give a ſeparate alimony to the wife, — 

ſuitable to her huſband's eſtate, from the time 

of ſuch ſeparation, until either a e e a 4 

or a ſentence of divorce. | 

| 14. Certain obligations of the wife are va - What ob- 

lid, notwithſtanding her being /ub cura mariti; ligations 

ex. gr. obligations ariſing from delict; for wives o the wife 

have no privilege to commit crimes. But, if lid. 

the puniſhment reſolves into a pecuniary mule, 8 FR: 

the eee of it muſt, from her incapacity r. 

| to fulfil, be ſuſpended till the diſſolution of the 

marriage, unleſs the wife has a ſeparate. eſtate 

exempted from the jus mariti, Edg. 2. Fuly 

1724, Murray.—5. Dec. 1738, Gordon. a 

15. Obligations ariſing from contract, affect f erſonal 

either the perſon or the eſtate. The law has 5 af all. ö 

been ſo careful to protect wives, while ſub cu- 

| ra mariti, that all perſonal obligations granted 

by a wife, though with the huſband's confent, 

as bonds, bills, &c. are null; with the following 

| exceptions, 1. Where the wife gets a ſepa · Excep- 

rate peculium or ſtock, either from her father tions. 

or a ſtranger, for her own or her children's a- 

limony, ſhe may grant perſonal obligations in 

relation to ſuch ſtock, Dir. 164.; and by 

* reaſon, en te obligations granted 

by a wife are when her perſon is actual - 

ly withdrawn rn the huſband*s;power, by a 

judicial ſeparation. 2. A wife's perſonal obli- 

gation, granted in the form of a deed inter vi- 

vos, is valid, if it is not: to take effect till her 
death, Feb. | 1720, . 7 illihewn. 3: "om ; 

, S 
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Contracts the ia is by the huſband. praepofita negotiit, 


of a wife entruſted with the management, either of a 


who is 
i particular branch of buſineſs, or of his whole | 
7 . Us affairs, all the contracts ſhe enters into, in the 


exerciſe of her praepofitura,. are effectual, even 
though they be not reduced to writing, but 
ſhould ariſe merely ex re, from furniſhings made 
bind the to her: But ſuch obligations have no force a- 


, huſband, gainſt the wife; it is the huſband only, by whoſe 


not her. | commiſſion ſhe acts, who is thereby obliged. 
A praepaſitura may be conſtituted, not only 

| formally by writing, but tacitly, by the wite's 
being in uſe, for a tract of time together, to 


act for her huſband, while he either -+ peat 


of it by fulfilling her deeds, or at leaſt, being 
in the Dien. thereof, pe gh at 1985 Dirl. 
FEA. ks; 

The wife f 16. A wife, while the remains in 5 
is prazpofi- with her huſband, is conſidered as praepofita 
4 _ negotiis domeſticis : And conſequently, may pro- 

ym vide things proper for the family, for the price 

whereof the huſband is liable, tho? they ſhould 


be, miſapplied, or though the huſband ſhould 


have given her money to provide them elſe- 
Inhibition where, Dirl. 310. A huſband, who ſuſpects that 


| 22 a his wife may hurt his fortune by high living, 


may uſe the remedy of inhibition againſt her; 
by which all ee are interpelled from con- 


1 


tracting with her, or giving her credit. After 
the completing of this eee aun. whereby the 
e cannot bind the 


praepofitura falls, the 
huſband, unleſs for ſuch reaſonable furniſhings 
as he cannot inſtruct that he provided her with 
aliunde. As every man, and conſequently every 


huſband, has a right to remove his managers 


at pleaſure, inhibition may paſs at the ſuit - 


\ 
{ 


* . [Wi | 
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the huſband againſt the wife, thoug h he ſhould 
| not offer to juſtify that meaſure by an actual 
proof of the extravagance or profi uſeneſs of her 
temper, Falc. vol. 1. 209. | 

17. As to the rights granted by the wife affect Rights af. 
ing her eſtate; ſhe has no moveable eſtate, ex- fecting her 
| cept her paraphernalia ; and thoſe The may alien ate; 
or impignorate, with conſent of the huſband ©*'*'* 
as curator, otherwiſe not, 11. July, 1735, Gem- 
mil. She can even, without the huſband, be- 
queath, by teſtament, her ſhare of the goods i in 
communion; but ſhe cannot diſpoſe of them 
inter vi vos, for the herſelf has no proper right to 
them, while the marriage ſubſiſts ; ſee 19. Dec. | 2 
| 1626, Matthew. A wife can lawfully oblige her- her heri- 4 
ſelf, in relation to her heritable eſtate, with con; table e- | 
ſent of her huſband ; for though her perſon is os. 
in ſome ſenſe ſunk by the marriage, ſhe con- 
tinues capable of holding a real eſtate ; and in 
ſuch obligations, her eſtate is conſidered, and 
not her perſon, 1 5. Dec. 1665, Eleis:—2 3. Jan. | 
1678, Bruce. A huſband, though he be curator 
to his wife, can, by his acceptance or interven- - 
tion, authoriſe rights granted by her in his 
own favour ; for a huſband's curatory is not 
intended only for the wife's advantage,-but i is 
conſidered as a mutual benefit to both. . | 

18. All donations, whether by the wife to Donations 
the huſband, or by the huſband to the wife, betwizt 
are, both by the 3 law and ours, revo- e ges 
cable by +84 donor ; ne conſuges mutuo amore e Ns. 
ſpolient, 1. 1. de don. int. vir. et ux. ; but, if the cable. 
donor dies without revocation, the right be- 
comes abſolute. A right may be revoked, 
not only by an explicit revocation, but racitly, | 4 
by e B ee the I „ 4 


of 
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of the donation, or by charging it with a Ve 
den in favour of a third party; but in ſo far 
as the ſubject is not burdened, the donation: 
ſubſiſts, Dirl. 204. Though the deed ſhould be. 
Ne nted nominally, or in truſt, to a third party, 
ſit is ſubject to revocation, if its genuine effect 
be to convey a gratuitous right from one of 
the ſpouſes: to the other; plus enim valet quod 
.  agitur, 3 quod emulate concipitur, 1. Feb. 
Rational 1728, Sanders. Where the donation is not 
or remus pure, it is not ſubject to revocation: Thus, a 
nere'y grant made by the huſband, in conſequence of 
e ey. e natural obligation that lies upon him to pro- 
cable, vide for his wife, is not revocable, unleſs in Jo 
far as it exceeds the meaſure of a rational ſettle- 
ment; neither are remuneratory grants revo- 
cable, where mutual grants are made in conſi- 
deration of each other, 26. Fan. 1669, Chiſholm, 
except where an onerous cauſe is ſimulated, and 
a donation truly intended; or where what is 
given hinc inde, by the huſband and wite, bears 
no proportion to each other. All voluntary 
contracts of ſeparation, by which the wife is 
provided in a yearly alimony, were by our 
more ancient practice reprobated, as contrary | 
to one of the eſſential duties of marriage, ad- 
herence, 11. Feb. 1634, Drummond; but by our 
' . later deciſions, they are effectual as to the time 
» Paſt, but! revocable either by the huſband or 
wife, 6. Feb. 1666, Livingston. © 
Ratifica- 19. As wives are in the ſtrongeſt dey 
tion by | ſubject to the influence of their huſbands, third 
wives. parties, in whoſe favour they had made grants, 
were . pong vexed with aQtiong of reduc- 
tion, as t had been extorted from 
m wite, * che force or fear of the 2 
8 e wb 


Sy 


* 
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| hand. Tg ecurethe grantees againſt ti danger, 


ratifications were introdyced, whereby the wite, 


8 


pearing before a judge, declares upon path, 


her huſband not preſent, that ſhe was; not in- 


duced to grant the deed. EX vi aut me tu. 1 Eve- 
ry. deed, by which any intereſt accrues to a third 


- 


party, may be ſecured by ratification, though. a 10 


The pro · 
per ſub- 
jet there- 
'.- : 


conſequential benefit ſhould ariſe from it to the 


huſband, 2481, c- 84. 3 but pure donations, be- 


twixt man and wife, do not pear to be 
proper ſubjects of ratification; f made 
theſe revocable, as proceeding from the love, 


bjects of ratification ; for law has made 


- 3 


by a wite were rendered irrevocable by her ra. 
tification, which a huſband might eaſily. obtain 


by the ſame methods of perſuaſion which pro- 
the law of donations, betwixt 


cured the gift, the t donations, bet. 
man and vile would turn out a moſt unequal 
one to the "wie. A wife's ratification. is not 
abſolutely, neceflary for ſecuring the - grantee : 
Law indeed allows the wife to bring reduction 


of any deed ſhe. has not ratified; upon the head 


E F | 0 ; 1 | 3 
of force or fear, of which if ſhe brings ſuffi- 
cient evidence, the deed will be ſet aſide ; but 


if ſhe fails in the proof, it will remain effec- 
l 2418. 1 : 4 > A £433»: 1 a 1 4 : + «34 3 n 
tual to the receiver, 28. June 1706, Ha. 


not the fear of the huſband; And if a donation 


/ 


20. rriage, like other contra 8, might, Diſſolu- 


by the Roman law, be diſſolved by the con- tion of 


trary conſent of parties * Which unlimited marriage, | | 


power of divorce, after it had been for ſome 


time reſtrained, was again revived by the Chri- 
ſtian Emperor Juſtinian, Nov. 140. c. 1.; but, 


e e ee eee oo 
Ot Our holy religion, marriage cannot be diſſol- 
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Gd iis head "of x Miitth, Kix. 
Mark x. 11.or of vil leſerti ON, x Cor: 
v 15. 


d AX. Marriage i is diſſolved by -deiith; "ith 
HP within year and day of its Ne 'contradted, 
year and or after year and 79. If it is diffolved within 
d, year and day, all rights granted in conſidera. 

tion of the marriage become void, and things 
return to the fame condition in which' they 
ſtood before the marriage: The tocher returns 

to the wife, or thoſe from whom it came; and 
all the intereſt, either legal or conventional, 
arifing to the wife in the huſband's eſtate, re- 
turns to the huſband or his heirs. In conſe- 
quence of this rule, the right that the huſband 
acquires by mine by . wife's moveable 


eſtate, detetmines by the diſſolution within 
year and day; with this reſtriction, that he is 
conſidered as a dona fide poſſeſſor, in relation 
to what he has conſumed of theſe moveables, 
upon the faith of his right, wille it ſubſiſted; 
but he is liable to repay the tocher, without 
any deduction in confideration of his family- 
| ce during the marriage, '23. Feb. 1681, 

- Gordon. If things cannot * — red on both 
1 equity hinders the reſtoring of one party, 
| and not the other, 20. July 1664, Petry. 

after year 22. Upon the diſſolution of a marriage, after 


and day. 555 ar. and day, the ſurviving huſband becomes 


e irrevocable proprietor of the tocher; and 
the wife, where ſhe ſurvives; 1s entitled to 


Wife's | ber jointer, or to her legal 8 of terce, 


mourn” 1 2» Ye 20. and jus relictae, 3. 9 . has alſo 
e e righ t to moufnings, ſuitabie Us 2 * huſband's 

to the Uality; and to alimony from the day of his 
term. death, 1 the term at which her * ro- 


lien, | 


dition of the family left by him, 15. July 1713, 
| Cred. of Scat. If a living child be procreated. 5 


child is, according to St. 1, 4. 19. the only e- 


born Alive, that the matter may not be left to 


the birth of children; but the doctrine of the 
Roman law appears more equitable, which ad- 
mits other circumſtances, where they are equal - 


ber. A day is adjected to the year, in majorem 


evidentiam, that it may clearly appear that the 
year itſelf is elapſed; and, therefore, the run- 


| lution of /a marriage within the year, are ge: 
nerally prevented by a clauſe in marriage · con- 
tracts, that the intereſt of the huſband and wife 
ſhall continue, though the, marriage ſhould be 


legal right of. courteſy, competent to the ſur- 
| viving huſband, 1 is to be explained, 2. 9 30. 


„ben * FS or . commen- 
ces: The meaſure of which alimony is regula- 


| ted, not by the extent of her jointure, but by 
the buſband's quality and fortune, and the con- 


of the marriage who has been heard to cry, tion 

the marriage has the ſame eſſect as if it had a e 

ſubfiſted ng the year. The crying of the * 
vidence that.,ought to be received of its being 


the- uncertain conjectures of thoſe who attend 
ly ſtrong, in proof of that fact, J. 3. C. ji Poſte 


ing of any part of the day, after the year, 3 4 
the ſame effect as if the 5 were elapſed. 
The diſputes that might ariſe from the diſſo- 4h Il 


- diſſolved ſooner, without a living child. The 


% 


Dish. 
after 


23. Divorce is ſuch a ſeparation 975 e Diſſolu- 


perſons, during their lives, as looſes them from tion by | 


the nuptial tie, and leaves them at freedom to 


the canoniſts numbered among the ſacraments, 
is reekoned a hond ſo ſacred, that nothing can 
| diffolve it. In the caſe of adultery N MM 


> 


divorce 
upon a- 


 intermarry with others. Marriage, being by ay, 


76. e Marriage: "x Book 1 
allow only a ſeparation from bed ail: Donn; 1 
And, even by our law, neither adultery, nor 
wilfull defertion, aræ grounds which muſt ne- 
ceſſarily diſſolve marriage; ' they are only 
handles, which the injured party may take hold 
Cchabi- Gf to be free. Cohabitation, therefore, by the 
tation -af- injured party, after: being in the knowledge of 

rer adul- the acts of adultery; implies a paſſing from the 

yo 2 wo injury; and no divorce can proceed, which is 

5 Force. Cäͤrried on by colluſion betwixt the parties, leſt; 
45 contrary- to the firſt inſtitution of marriage, 

they might 25 - ee by their own 
conſent, 1 5. J wly 1681, Watfon. As by divorce, 
the nuptial tie el 1 is look , the guilty per: 
fon, as well as the innocent, may contract ſe- 
cond marriages; but, 4 in the caſe of divorce up- 
on adultery, marriage is by ſpecial Ratute pro- 
| __ hibited betwixtthe two adulterers, 1600, c. 20. 
| F OED. doctrine ere from . 925 de his _w—_ wt, 
1 „„ ind. | 
1 | 2 Where Eher bs deſerted from: 
. the other for four rt, ether, that other 
full deſer- may, by 1 $73, c. 55. ſue for adherence be- 
tion; Fforethe-Commiſfary; whoſe decree the Seſſion 
may enforce by letters of horning : If theſe 
have no effect, the church is to proceed, firſt 

by admonition, then by ex communication; all 

which previous ſteps are declared to be a ſuf. | 

ficient ground for purſuing a divorce. Depra- 

iz the Commiſſaries pronounce ſentence in the 
adherence, after one year's deſertion; but four 

8 muſt intervene between the firſt deſertion 
3 "a the decree of divorce.. By the inſtructions, 
1666, c. 2. the inferior Commiſſaries can on- 

ty judge i in the previous action of adherence ; 

e divorce muſt be Niers before 18 N | 
Wir: of Edinburgh. 3 


2 


# 
; 
253. 
* 
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| 266 The legal effects of diightie") on the head its effects 
of deſertion are particularly deſined by 1573, 
by Which the party offending forfeits the 
188 and the een, propter nuptias, (as 
to which fee Mou. 1 17. c. 8. § 2.) By theſe, 
when applied to our law, muſf be underſtood 
the proviſions that the Wiek is entitled to either 
by law or by paction, in conſideration of the 
tocher; and the meaning of the act is, that the 
offending huſband ſhall reſtore the tocher, and 
forfeit to the wife all her proviſions, legal and 
conventional; and, on the other hand, the of- 
fending wife ſhall forfeit to the huſband her £ 
tocher, and all the rights that would have be- 
longed to her, in the caſe of her ſurvivance. 
This, Lord Stair, 1. 4. 20. judges to be alſo the 
rule in divorces upon adultery; as it was by the 
Roman law, d. Nov. 117. But, by a deciſion 
1762, Fuſtice, founded on a tract of ancient 
deciſions recovered from the records, the of- 
fending hulban®'v was en to retain E's i - 
cher. e Ig + 
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ter, 1 705 Min iure, ane their 7 due Curators: 
Ti ages wif mY principally diſtinguiſhed 
in law are, pupillarity, puberty or ming 
rity, and majority. A chil 5s: Under pupillari- R 
ty from the birth till fourteen. years of age, if rity. 
a male, and till twelve, if a female. Minority Minority. . 
begins where pupillarity ends, and continues, | 
| till majority, which, by the law of Scotland, is —— ore. 
the age of twenty-one years complete, both in 
males and females; but minority, in a large ſenſe, 
includes all under ai whether er pupils, or _ 
res. 
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ten. Becauſe] pupils cannot in any 8 ad 
3» for — and minors ſeldom with dil. 
cretion, pupils are put by law under the power 

of tutors, and minors may put themſelves. un- 
Tutory. der the direction of curators. Tutory is a 
I ks power and faculty to govern. the perſon, and 
adminiſter the eſtate; of a; pupil. Tutors, are 


pes either nominate; of law, or dative; which an- 
1 ſwers to the tutores teſtamentarii, . and 
: - -dativi of the Roman law. | 


Tutor no- 2. A tutor nominate is he who is named by 
minate. a father, in his teſtament. or other writing, to 


can name are named by a mother or ſtranger, are not pro- 
tutors. per tutors ; their powers ar E limited to the ſpe⸗ 


their being named, cannot hinder the pupil 
from getting one who may defend his perſon, 


of tutors, being entirely pendent on the will of 
Se . may be — at his Cnr . even 


N bebe known 0 ihe fr l 
e 3 If there be no nomination by 13 50 fathe 
he or if the tutors. nominate. do not accept, or 10 
© - the, nomination falls by death, or otherwiſe, 
there is place for a tutor of law, ſo called, be. 
cauſe he ſucceeds. by the mere diſpoſition of 
Wen law. This ſort of tutory devolvec if the an- 


next ag- 
nate. 


een en e 


Nut. 6 201 Wau 2 0 ; 4 ene 


The fa- à lawful. child. As the right of naming tutor: 
ther only proceeds from the fatherly power, thoſe who 


cial eſtate, left to the pupil; and, therefore, 


and manage his other eſtate. The nomination 


on he eient Roman law, and deyolves a 6. by. 9urt 


We; es 4. $9 + 1 4 n F & od ens. AA> _— — Fg! - F 


Tit, 7. Tutors and Curators. \\' 79 | b | 


fcrhtly undetitoddin our law and in eirs. 
Agnates in the ſenfe of the Roman' law, were Agnates, 
thoſe whoſe propitiquity ' was connected by who? 
males yy in the landen of cognates, one 
or more females were interpoſed; We unde. | 
ſtand by agnates;' all who are related by 8 | 
father,” ot though females intervene; and 
by cognates, thoſe," who are related by” the mo- 
tber. 5 9 N 
4. Where chere are two or more e 
<q ally near to the pupil, he who is entitled to 
leert ie ley gal fuccefſion, falls to be 2 9 Fi wn | 
others; becauſe it is preſumed that he 
will be the moſt diligent in prefervitip the e- 
ſtate. But as the'law ſuſpects, that he m not Not i in- 
be over. careful to preferve 4 life which ſtands truſted 
in the way of his on intereſt, this fort of tu- „rr the 
tor is excluded from tlie cuſtody of the pupil's = — 
perſon, which is commonly committed to the | 
mother while a Widow, until the pupil be fe — 
ven years old; and, in default of the \mother; _ 
to the next cognate. The tutor of law muſt mie © 
be at leaſt twenty-five years of ages 1474s . 52. 
He is ſerved or declared by a jury of ſworn Form f 
men, who are called upon a brief 1 ſuing from declaring 
the chancery, which is directed to any judge I * 
having jurt dietion, 8. March 16 30, Stuart. He . 
muſt give ſecurity” before he enters upon me 


1 ö * it {1 33 3d K4 
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F. If no tutor of ie dcihatide the office, _ 7 
any perſon, eren a ſtranger, may apply for a dative, . 
bunt 85 . al Biit, becauſe a tutor in law . 
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5 from the time at which the tutor of kw | 

— to ferve ; 1. e. wen, | | 
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mend no tutors; and, 
who have accepted, a year 
tion falls by the death or incapacity of the no. 
named by minees. It is the King alone, as the father of 
the King, his country, who gives , tutors-dative, by his 
court of exchequer; and ng, gift of tutory can 
paſs inexchequer, without the citation or con- 

ſent of the next of kin to the pupil, both by 

the father and mother, I 672, c. 2. 7 nor till the 

tutor give ſecurity, recorded in the books of 

if there be exchequer. There is no room for a tutor of law, 
no tutor or tutor-dative, while a tutor nominate can be 
007.24 hoped for: And tutors of law, or dative, even | 
or after they have begun to act, may be excluded 
Sa ccept, unleſs he has expressly renounced the 
office, 6. Ju 1627, Campbell. If a pupil be 
Vithont tutors of any kind, the court of Seſfion 
Will, at the ſuit of any kinſman, name a factor 
Judicial (ſtewart) for the management of the pupil's 

miner. Eſtate, who muſt condu@ himſelf by che rules 

Jay down, Act. S. 13. 76. 17 a 8 


Curators, ., 6. After the-years of pupillarity are over, 
 ..-./ » himſelf, if he, has confidence enough of his own 
in what capacity and prudence, The only two caſes, 
caſes im- in which curators are impoſed upon minors,are, 
poſed on firſt, where they are named by the father, in 
om. lege pouſtic, (or in a ſtate of health), in conſe- 
_..”*. quence; of 1696, 6. 8. 3. Where the father is 
The fa- himſelf alive; for a father is 1h jure, without 
_ ther is tu- any ſervice, adminiſtrator, that is, both tutor 
; er, i and curator. of law to his children, in relation 
hischil- to whatever eſtate may fall to them during 


he has named tutors 


R. 
- 


a year after the nomina. 


* 2.0 
- 


: 
= 


dren. their-minority. | This fight in the father does 
pot extend to grand- children, Harc. 713. ; nor 
Nm 
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to ſuch even of his immediate children as are 
forisfamiliated, arg. Dirl. 31: Neither has it 
place in ſubjects which are left by a ſtranger 
to the minor, excluſive of the father's admini- 
ſtration. If the minor chooſes to be under the Form of 
direction of curators, he muſt raiſe and execute ae 
a ſummons, citing, at leaſt, two of his next of 
kin, to appear before his own judge-ordinary, 
upon nine days warning, 1555, c. 35. At the 

day and place of appearance, he offers to the 
judge a liſt of thoſe whom he intends for his 
curators : Such of them as reſolve to under- 
take the office, muſt fign their acceptance, and 

give caution ; upon which an act of, ory 
is extracted. 

7. Theſe curators are ſtiled ad nexotia, to di- Curators 
ſtinguiſh them from another ſort called cura- 44 lite. 
tors ad lites, who are authoriſed by the judge 

to concur with a pupil or minor in actions of 
law, either where he is without tutors and cura- 
tors, or where his tutors or curators are parties 
to the ſuit. This ſort is not obliged to give cau- 
tion, becauſe they have no intermeddling with 
the minor's eſtate: They are appointed for a 
ſpecial purpoſe .and, when that is over, their 
office is at an end, Women were, by the Ro- Who 45 
man law, debarred from the offices both of barred 
W tutory and curatory, except in ſpecial caſes: ae ge 
— With us they are capable, under the following rower 
reſtrictions: 1. The office of a female tutor or 
curator falls by her marriage, even though the women, 
| nomination ſhould provide otherwiſe; for, after in what 
he is herſelf ſubj{@ed to the power "of a huf. caſes? | 
band, ſhe is incapable of having any perſon 
under her power, Merch 8. 1636, Stuart. 2. No 
woman can be tutor vf law ; for that ſort is 
marked out, purely on Nr ſcore of blood, with- 
out 
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Papiſts. out any regard to perſonal qualities. Papiſts 


are declared incapable of tutory or curatory by 
1700, & 3. Where the minor has more tutors 
What And curators than one, who are called in the 
number nomination to the joint management, they muſt 


muſt con- all concur in every act of adminiſtration: 


cur. Where a certain number is named for a quorum, 
that number muſt concur: Where any one is 
named, fine quo non, no act is valid er em that 
one's ſpecial concurrence. But, if they are na- 
med without any of theſe limitations, the con- 
currence of the majority of the nominees then 
alive is ſufficient. 5 
Diffe. 8. In this, tutory differs from curatory, that 
tence be- As pupils are incapable of conſent, they have no 
twixt tu- perſon capable of acting; which defect the tutor 
tory and ſupplies: But a minor pubes can act for himſelf: 
curatory. Hence the tutor ſubſcribes alone all deeds of ad- 
miniſtration; but in curatory, it is the minor 
who ſubſcribes as the proper party; the cura- 
tor does no more than conſent. Hence alſo, 
the perſons of pupils are under the power, ei- 
ther of their tutors or of their neareſt cog- 
nates ; but the minor, after pupillarity, has the 
diſpoſal of his own perſon, and may reſide 
where he pleaſes, Dirl. 316. In this ſenſe, the 
rule of the Roman law may be underſtood, u- 
tor datur perſonæ, curator rei. In moſt other par- 
ticulars, the nature, the powers, and the duties 
Tutorial of the two offices coincide. Both tutors and 
and cura- curators muſt, previous to their adminiſtration, 
torial in- make a judicial inventory, ſubſcribed by them 


and the next of kin, before the 'minor's judge- 
ordinary, of his whole eſtate, perſonal and real ; 
of which, one ſubſcribed duplicate is to be kept 
by the tutors or curators themſelves ; another, 
by the next of kin on the father's fide ; and a 

TY oe 2 third, 
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third, by the next of kin on the mother's. If 
any eſtate belonging to the minor ſhall after- 
wards come to their knowledge, they muſt add | 
it to the inventory within two months after 
their attaining poſſeſſion thereof. Should they penalties 
neglect this, the minor's debtors are not obli- of neglec- 
ged to make payment to them; they may be ting to 
removed from their offices as ſuſpected, and make 
they are entitled to no allowance for the ſums them up. 
diſburfed by them in the minor's affairs, 167 2, 
c. 2.; which laſt penalty does not reach to the 

expence laid out upon the minor's entertain- 
ment, or upon his lands and houſes, Act. S. 25. 

Feb. 1693, nor even to ſums expended in com- 
oy his titles, 18. July 170%, Teaman. 5 

9. Tutors and curators have power to ſue powers of 
for, and levy the minor's rents, intereſt, and tutors and 
even principal ſums, if his neceſſities call for curators ; 
it; to grant acquittances to the debtors, and to in ads of 
name factors or ſtewards, with reaſonable ſala- admini- 
ries. They may remove tenants, and grant lea- ſtration; 
ſes of the minor's lands, to endure as long as 
their own office.; but not under the former 
rental, without either a warrant from the court 
of Seſſion, or ſome apparent neceſſity: See Dirl. 
277. But though they can uſe all diligence a- 
gainſt the minor's debtors, the minor's credi- 
tors can uſe no execution againſt them, for 
payment of the debts due by the minor; for 
theſe are the minor's proper debts, and it can- 
not be known till accounting, whether the tu- 
tors or curators have, in their hands, any funds 
belonging to the debtor: Vet, they may be 
charged br the performance of facts in their 

own power, e. g. to make a ſubject forthcoming, 
to renew inveliitures to the heirs of vaſſals, We. 


as 10. They 


** 


/ 


* - Movers, and their Book l. 
in ſelling 10. They TOR power to ſell the minor's 
pre kak moveables, without which his perſonal eſtate 
ables; would frequently be loſt to him. They were, 
| by the Roman law, denied the power of alien. 
2B in alien. ing land-eſtates, without the authority of a 
1 ing land judge, J. 1. § 2. de. reb. eor. qui ; but that laW 
= - eſtates; obtains with us, only in the caſe of tutors ; 
3 for the alienation of heritage by a minor, 
with conſent of his curators, is valid, ine de- 
creto prætoris, St. 1. 6. 44.—F. 6. Doc 1699, 
Cred. of Clerk. This reſtraint upon tutors does 
not reach to ſuch alienations as law can compel 
the pupil to grant, e. g. to renunciations of 
wadſets, upon redemption by the reverſer, 
31. Jan. 1735, Grabam; nor to the renewin 
of charters to heirs; but ſuch charters 1 
convey no right to the heir, which the former 
vaſſal had not. 
i 11. Tutors and curators may tranſact doubt- 
acting or ful claims of moveable ſubjects, in which the 
ſubmit- minor's intereſt is concerned, or refer them to 
ting arbiters; which tranſactions, or decrees-arbi- 
klaims. tral, law will ſupport, if the minor be not 
thereby enormouſly prejudiced, F. 18. Jan. 
1711, Ayton.—F. 14. Nov. 1711, Aikenhead. 
Tutors. cannot alter the nature of the pupil's 
eſtate, ſo as to invert the former order of ſuc- 
ceſſion, e. g. by renewing his bonds with new 
clauſes, ſecluding executors, Hare. 1000. But 
they may, if the pupil's ſecurity requires it, take 
_ an heritable bond in place of a perſonal ; Harc. 
ſuppl. 14. It would ſeem, that a minor may, with 
conſent of his curators, change a bond from 
moveable to heritable, ſince he can, by himſelf, 
_ diſpoſe of a moveable bond by teſtament. Nei- 


05 titers nor curators can, ee to the 
nature 
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nature of their truſt, (be auctores in rem ſuam) Tutor 
authoriſe the minor to do any deed for their e eg 
own benefit ; nor can they acquire any debt % inks 
affecting the minor's eſtate : And, where a tu- 

tor or curator makes ſuch acquiſition, in his Tutors 
own name, for a leſs ſum than the right is en- . * 
titled to draw, the benefit thereof accrues to 
the minor, though the right ſhould have been 
bought with the tutor's own money; or though | 
the conveyance to him ſhould purport, that |, 
the granter ſigned it from the favour he had | 
to the tutor himſelf, 17. Feb. 1732, Cochran. 

12. It is the duty of tutors and curators to Their du- 
take proper care of the minor's perſon and e- 4 7 
ducation, and to diſburſe the expence neceſſa- 5 dirg 
ry for that purpoſe : Tutors ought not to em- nor's per- 
ploy a yearly ſum exceeding the intereſt of the fon ; 
minor's ſtock, or the rent of his eſtate, for his e- 
ducation and maintenance; but curators mayin- | 
croach on the ſtock itſelf, where it is ſmall, or 
even employ the whole of it, if leſs will not 
do, for putting the minor in a way of buſi- | 
neſs, Br. 110. It is alſo their duty to employ in regard 
the minor's rents and intereſts profitably. The to the 
ſums which belonged to the minor before manage 
their entry into the office, if they carried no ne of 
intereſt, ought to be put out at intereſt with- 3 
in a year thereafter : The rents of his land- e- 
ſtate which fall due during the office, are alſo 
to be lent upon intereſt within a year after they 
are payable, F. 16. Jan. 1696, Irvine. But the 
intereſt, ariſing on bonds, pendente tutela, need 
only be accumulated into a principal ſum at 
the expiration of the office, ibid. If a right 
of ſucceſſion ſhould open to the minor during 
the office, the ſame rules muſt be obſerved in 
FFF relation 
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relation to the ſubject thereof, as if it had open- 
dd before the commencement of the office. 
Their ob- 13. By the Roman law, tutory and curato- 


| ligation ry, being munera publica, might be forced up- 


to dili- on every one who had not a relevant ground of 


Se. excuſe; but, with us, the perſons named to 


ter Accep- t . Jy .. 
takes. P” theſe offices may either accept or decline: 


And where a father, in /iege poutie, names cer- 
; - tain perſons, both as tutors and curators to 
his children, though they have acted as tutors, 
they may decline the office of curatory, 1696, 


c. 8. Tutors and curators having once accepted, 


are liable in diligence, that is, are accountable 
for the conſequences of their neglect in any 
part of their duty from the time of their ac- 
ceptance, Dirl. 233.; inſomuch, that though 

they have not had the leaſt intromiſſion with 

the minor's eſtate, they are accountable as if 

they had intermeddled. They are therefore 
liable to the minor for the debts due to him, 

if, ſo ſoon as a debtor is known to decline in 

his affairs, they negle& the proper diligence a- 
gainſt his eſtate, 9. July 1667, Steven; and, if 

that will not do, perſonal diligence by a charge 

upon letters of horning ; but they ought not 

to throw away the minor's _ unprofita- 

_. bly, againſt a debtor who has no fund of pay- 
They are ment, 2. July 1628, Hamilton. Tutors and cu- 


liable, n- Tators are accountable, finguli in ſolidum, i. e. e- 


guli in ſo- very one of them is anſwerable, not only for 


lidum. his own diligence, but for that of his co-tu- 


tors; and any one may be ſued without citing 


the reſt: But he who is condemned in the 


whole, has action of relief 1 his co-tutors. 
| $7 7 3 > a 2 | 5 
pro- tu. 14. This obligation to diligence reaches to 
tors and pro- tutors and pro- curators, perſons who act as 
pro- cura · tutors or curators without having a legal title 
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to the office. Theſe have none of the active 
powers, or privileges competent to. tutors or 
curators : They cannot purſue the minor's 

debtors for payment, nor will their acquittan- : 
ces exoner the debtors, unleſs the ſum paid to 

them has been (in rem verſum) profitably appli- 

ed to the minor's uſe; but they are ſubjected 
paſſrve to all the obligations that lie on tu- 

tors and curators, Act. S. 10. June 166 5. From What tu- 
this obligation to diligence, we may except, 1. tors are 
Fathers or adminiſtrators in law, who, from the * 52 

preſumption that they act to the beſt of their Ain e. 

power for their children, are liable only for ac- a 

tual intromiſſions. 2. Tutors and curators 

who are named by the father in /iege pouſtie, - 

in conſequence of 1696, c. 8. with the ſpecial 

proviſos, that they ſhall be liable barely for in- 

tromiſſions, not for omiſſions; and that each 

of them ſhall be liable only for himſelf, and 

not in ſolidum for the co-tutors : But this pow- 

er of exempting the nominees from diligence, 

is by the a& limited to the eſtate eee 

from the father himſelf. 


15. The action, by AIRY a minor may com- Aio tu- 


pel his tutors to account for their adminiſtra- 4%, vel 
tion, is called actio tutelae directa. It does not 8 
lie, till the office expires; becauſe, as they have 85 
the complex management of the minor's whole 
affairs, a judgment cannot be formed on an 
one part, till all be wound up: But pro- tutors 
and pro- curators may be ſued by the minor at 

any time. Tutors and curators can compel ie .,.. 
the minor to repay y what they have profitably rraria. 
expended for him during the. adminiſtration, = 
by the actio tutelae contrarm.. In this action, they 
muſt exhibit to the court the account, charge, 

and diſcharge, betwixt them. and. the minor ; 


becauſe, : 
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becauſe, till accounting, they are preſumed 
 intus\ habere, to have effects of the minor in 
ſtheir own hands ſufficient for anſwering their 
diſburſements. They cannot, in this action, 
charge againſt the minor any falary or allow. 
| ance for pains, unleſs a ſalary has been expreſs. 
= _ _ ly contained in the teſtator's nomination; for 
= - their office is preſumed gratuitous, 19. Feb. 
1 | | 1736, Scot. © 3 eee ee 
How tu- 16. Though no perſon is obliged to accept 
tory and the office of tutor or curator, yet having once 
dauratory accepted, he cannot throw it up or renounce 
expire. it, without ſufficient cauſe, 1555, c. 35. : But, 
Tutors if he ſhould be guilty of miſapplying the mi- 
may be nor's money, or fail in any other part of his 
removed duty, he may be removed by the actio, or ra- 

W 


as ſuſpect. 


ther g wil ſuſpecti tutoris, which was, by the 
Roman law, popularis, but with us can be pur- 
, fued only by the minor's next of kin, or by a 
co· tutor, or co-curator. By the laſt quoted 
act, the judge-ordinary was competent to this 
complaint; but, by our later cuitom, it muſt 
be tried by the court of Seſſion; and it may be 
brought before them ſummarily, in the ſpecial 
gcaſe of tutors named in conſequence of the 
What if act 1696, c. 8. Where the miſconduct pro- 
their miſ- ceeds merely from indolence, or inattention, 
conduct the court, in place of removing the tutor, ei- 

be not | | , a 22 
wilful. ther join a curator with him, Dirl. o.; or, 
i he be a tutor nominate, they oblige him to 
give caution for his paſt and future manage: 
2.5) 15. ment, "F. $0: 170. e,, 
In what 17. The offices of tutory and curatory ex. 
tory falls PITE alſo by the pupil's attaining the age of 
by the puberty, or the minor's attaining the age of 
death of twenty-one years complete ; and by the death, 


any one either of the minor, or of his tutor or cura- 
of the tu- 6 * | 7 tor. 
tors. | h 6 | | 


| 


tor. If two or more tutors. or curators are called 
to the joint management, the gift or nomination 
has no force, till all of them accept, and it falls 
upon the death of any one of them, 17. Jan, 
1671, Drummond. The non-acceptance, or ſu - 
pervening incapacity, or death of a fine quo non, 
has the ſame effect: And tHis holds, not only 
in curatories, but in the nomination of tutors 
by a father; notwithſtanding the preſumption, 
that the father would haye truſted any of the 
tutors named, rather than the tutor of law, F, 
24. June 1703, Aikenhead.' Where they are 
named in general terms, the nomination ſub- 
ſiſts, if any one accepts; and, upon the death 
of any one, the office accrues to the ſurvivor. 

18. Deeds either by pupils, or by minors ha» The effect 
ving curators without their conſent, are null; of deeds 
but they oblige the granters, in as far as relates b mi- 
to ſums profitably applied to their uſe. A mi- 
nor under curators can indeed make a. teſta- 
ment by himſelf, 30. 'Nev. 1680, Steven/on; 
but whatever is executed in the form of a deed 
inter Vives, requires the curator's conſent, 

New Coll. val. 2. 66. Deeds by a minor who 

has no curators, are as effeQual as if he had had 

curators, and ſigned them with their conſentz _ 

he may even alien his heritage, without the . 

. of a judge, 13. Dec. 1666, Thom- | 

19. Minors may be reſtored againſt all deeds Reſlitu- 

granted in their minority, that are hurtful to tion of 

them. Deeds in themſelves void, need not the minors. 

remedy of reſtitution ; but, where hurtful deeds © 

are granted by a tutor in his pupil's affairs, or 

by a minor who has no curators, as theſe deeds 

ſubliſt in law, reſtitution is neceſſary: And 

even where a minor having curators, exe- 
e cutes 


90 | o Minort, and thiie | Book I. 


eutes a deed hurtful to himſelf with their con. 
ſent, he has not only a&ion' againſt the cura- 
tors, but he has the benefit of reſtitution a- 
17 the deed itſelf, both by the Roman law, 
I. 2. 3. C. fitw. vel cur. interv. and by ours, 
Within Dirl. 88. The minor cannot be reſtored, if he 
what does not raiſe and execute a ſummons for re- 
o__ A ducing the deed," ex capite minorennitatis et 
| ſought. — oni, before be de twenty-five years old. 
. ele four years, between the age of twenty - 
one and twenty-five, called by us, quadrienniun 
3 15 wtile, are indulged to the minor, that he may 
= 8 have a reaſonable time, from that period, when 
| he is firſt preſumed to have the perfect uſe of 
Bis reaſon, to conſider with himſelf, what deeds 
. done in his minority have been trul prejudi- 
= cial to him. This action muſt be purſues _ 
= in hs”  quadriennium, not only againſt third 
3 6 „but againſt the tutors or curators who 
e granted or conſented to the deeds excep- 
ted to; though the action of tutory does not 
4 13 preſeribe in leſs than ten years, K. 98. 4 
I | Its requi- + 20. Queſtions of reſtitution are proper ta 
= . bites. the court of Seſſion. Two things myſt be pro- 
Fed by the minor, in'order to the rednBion of 
1. The the deed; 1. That he was minor when it was 
5 granter's figned: Of this, an extract of the minor's 
minority. baptiſm, from the Kirk-ſefſion books, is gene- 
rally received as ſufficient evidence, either 
by Hel, 1782, L. Logan, or joined with the 
miaoſt lender collateral circumſtances, Dirl. 72. - 
4 . His le 2. That the minor is hurt or leſed by the deed. 
whiz This lefion muſt not proceed merely from 5 
muſt be ident; for the priyilege of reſtitution 
owing to intended to exempt minors from the Shin 
impru- misfortunes of We} it muſt be owing to the 
. imprudence 


ſ 


| imprudetice or IA of the minor, or his 
curator. For this reaſon, though a minor may 
be reſtored. againſt the ſentence of à judge, 
where the proper allegations or defences fot 
him have been omitted, or hurtful ones offered 
in his 8 Dec. 1705; Murray; yet, if the 
minor's plea has been well conducted, there 
is no place for reſtitution, though the ſentence 
ſhould have been iniquitous, F. 2 Jan. 1008, 
C. Kincardine. 


21. A minor cannot be reſtored againſt his How t- | 
own delict or fraud, e. gi if he ſhould induce cluded. / | 


one to bargain with him, by telling him he 
was major. 2. Reſtitution is excluded, if the 
minor, at any time after majority, has. appro- 
ved of the ny etther by a Cera) ratification; « 
or tacitly by payment of intereſt, or by other 
acts inferring approbation. 3. A minor, who 
has taken - himſelf to buſineſs, as a merchant, 
ſhopkeeper, c. cannot be reſtored N 
any deed 
buſineſs, Dirl. 360.; , eſpecially if he was 
prorimut majarennitati, at ſigning the deed. 
4. According to the more common opinion, a 
minor cannot he reſtored in a queſtion 2 
minor, unleſs ſome groſs unfairneſs ſhall be q 
lified in the bargain Laftly, A. minor 2 
not, by our old law, have reſtored, if he 
had fworn not to reduce deer agreeably 
to the conſtitution of. Frederick, vo J. 1. Cf 
adv. vnd. But, by 168 f, f. 19. the elicitors. of 
ſuch: oaths are declared gs and reduc- 
tion is made competent to 
lations; leſt hithſelf — be backward to be- 1 


worn never * 894 al 
e — nA 2 ; \ 2/5 pol: 


granted by him, in the courſe of that 


the minor's re- © 
duce, in his on name, a deed-which he had we 
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How far 22. The privilege of reſtitution does not al- 
tranſmit- ways die with the minor himſelf: If one ſhould 
_ 5 the die in minority, or within the quadriennium utile, 

N the right tranſmits to his heir, according to 
. as following rules: 1. If a minorſucceeds 
to a minor, the time allowed for reſtitution is 
governed by the minority of the heir, not of 
the anceſtor. 2. If a minor ſuceeeds to a major 
who was not full twenty-five, the privilege 
cContinues with the heir during his minority; 
bdut he cannot avail himſelf of the anni utiles, 
_ except inſo far as they were unexpired to the 
anceſtor, at his death. 3. If a major ſucceeds 
to a minor, he has only the guadriennium wile 
after the minot*'s death; and if he ſucceeds'to a 
major dying within the quadriennium, no more 
of it can be profitable to him, than what re- 
mained when the anceſtor died, J. 18. F 5. J. 
19. de minor.—l. 5. C. de temp. in int. — 75 

CE March 1628, Marmath. - -: 
Effect of 23. Reſtitution has the effect to make every 
reſtitu- thing return, Þinc inde, to its former ſtate. If 
tion. matters are not entire, and ſo cannot be reſto: 
red on both ſides, the minor is not entitled to 
reſtitution, againſt ſuch contracts as the other 
party has been, by the neceſſity. of law, com- 

pelled to enter into with him, 1. Der. 1708, 

Totoy . But in voluntary contracts, the minor 

will be reſtored,, without being ;obliged:to put 

the other party in his on 8m. unleſs he' can, 

_ dofit without damage to himſelf; See Dirl. 88. 
8 2 wo er non tenetur placitare ſuper eas gh 
tenetur » Io 32. 8 15. Stat. Gul. . 39. No 
placitare. 3 be compelled to ſtate himſelf as 

a defender, in any action, whereby his heri- 
E ad may be 1 5 
e * * 
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pretending a regie ri ht. Thoug h the 
direct right eonteſted ſhould belong = a ma- 
jor, the minor may plead this privilege, if 
the eviction of his heritage ſhould be the con- 


| ſequence of reducing the major's right, 23. June 


162 5, Pringle: The privilege indeed, as it is 


perſonal to the minor, cannot be pleaded i in 
| ſuch caſe by the major, 25. Nov. 1624, Hamilton; 


but then, no ſentence pronounced in the action 
againſt the major, can affect the minor, who is 


not bound to appear in the ſuit. Our later Limit. 


lawyers, in explaining this rule, have reſtrict- 
ed it to Hhereditas paterna; under which, Ji fe, hi 
Stair, 1. 6. 45. comprehends all heritage, flow- 


ing from any aſcendant in the right line, 
| * by the father or the mother. Heri- 


; flowing from collaterals, as brothers, 
| 3 c. has been, ond all controyer- 

if, excluded from the rule, for ſome centu- 
ries paſt, By heritage is to be underſtood, a 
complete feudal right; ſo that the rule has 


no place in rights not perfeQed by ſeiſin, 


where ſeiſin is neceſſary to perfect them, 31. 


| 92 1665, Kello; unleſs either the right has 


completed by ſeiſin, in the perſon of the 
father's —— 23. June 1625, Pringle; or 
the father or his author have done all they 


could to obtain ſeiſin, P. Fall. 66. Leaſes, not 


being in their nature perpetual, fall not under 

this rule ; but rights, though they be incorpo- 
real, if they are feudal, e. g. rights of patronage, 
and even redeemable- rights, are included in 


it, where the action brought againſt the minor 


is intended to impeach them, or ſet them aſide 
upon any enge of ert F. 2 Nou. 16945 
Beuge ; 


tions of - 


this rule. 


ON privilege is intended _ to 5 
ave 
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Kite nenn can a met — of Giſpuri 
_ on queſtions of prefer preference; 


\ 


does not 
Fea, take place, where the action is ft tho on 
the father's falſehood or delict, 27. Der. 1711, 


Cratefuru, nor upon his obligation to convey 


heritage, 25. July 1710, Mackenzie, nor on his 
liquid bond 9 9 of onliting; R. M. l. 3 


r. 32. § 16. though ſuch action ſhould have the 
effect to carry o off 


the minor's eſtate by adjudi- 
cation. Neither has it room in actions _— 
the minor, for ſettling marches, nor 


in actions of moleſtation in poſſe rio, Dirl. 64. 


neither of which tend to evict the minor's he- 
|  Titage: Nor in actions purſued by the mi- 


nor's ſuperior, upon feudal caſualties, - or 
delinquencies, fince theſe are burdens inherent 


in every feudal grant, and conſequent upon the 
dominium dlirectum, which remains with the ſu- 


perior. This privilege cannot be pleaded in 


bar of an Saen which had been firſt brought 


| againſt the father, and is only continued againſt | 


r The 


the minor; nor where the father was not in 


the peaceable poſſeſſion of the heritable ſubje& 
at his death. Before the minor can plead it, 
he muſt be ſerved heir to his father, P. Falc. 66: 


26. The of pupils are protected from 
n impriſonment on civil debts, by 1696, c. 41. 
The privileges of minors, in caſes of preſcrip- 
tion, redemption of adjudications, He. nj by 


_ in their Nr e er 


- buti in D generalywo over 


of jud ; 
htly managing his air. 
Gf th che firſt — moms idiots — ——— 


Idiots or fatui are entirely deprived of the he bs 
my of the furious 


perſon 
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perſon does not confiſt i in the defect of reaſon, 


but in an overheated imagination, which ob- 
ſtructs the application of reaſon to the pu 


| of life. Curators may be alſo granted to 8 | 


tics, and even toperſons dumband deaf, though 
| they are of ſound judgment, where it appears 
that they cannot exert it in the management 


of buſineſs. Every perſon who is come of How Fg 
age, and is capable of acting rationally, has a ferred. - 


natural right to conduct his own affairs. The 


only regular way, therefore, of appointing this 


ſort of curators," is by a jury ſummoned Wor 
| 2 brief from the chancery; which is not, 


the brief of common tutory, directed to any 


judge-ordinary, but to the judge of the ſpe- 


cial territory where the perſon alledged to be 
| fatuous or furious reſides; that if he 1s truly 

of ſound judgment, he may have an oppor- 
tunity to oppoſe it: And, for this reaſon, he 
' ought to be made a party to the brief. The 


To 


care of furious perſons belonged” anciently to whom, 


the Sovereign ; becauſe he alone had the power 
of coercing with fetters, Cr. 393. § 9.; whereas, 
the care of idiots was committed to the next 
agnate. By 1585, c. 18. the Roman law, which 


commits the curatory of both to the agnate, is 


made ours: But a father is, by the cuſtom gf 
Scotland, preferred to the curàtory of his fa- 


tuous ſon; and the huſband to that of his fa- \ 


| tous wife, before the agnate. 
el _ Though, in the brief of idiotry, the in- 
queſt i is directed to inquire, whether the next 


His age. 


_ agnate beof lawful a 4s by mA? in the general 
caſe, is meant the age Tf twenty-one ; yet in this 
queſtion, the age of twenty-five ſeems to . Fon 
underſtood ; both from 1474, e. 52. Which re- 
quires that age in tutors. of law, without di- 
| function; . 


ſtinction; and from the reference made in 1585, 
Fi. 18. to the Roman law, by which none under 
| the age. of twenty-five can be curator to an 
Leg Ying idiot or furious perſon. - By our old law, the 
ro. inquiry of the inqueſt was confined to the pre- 
ſpec. ſent ſtate of the fatuous or furious perſon ; 
' and, conſequently, no verdict of idiotry could 
be brought, as evidence, in the reduction of 
deeds, granted by the idiot, prior to the date 
of the verdict; but, by 1475, c. 67. a clauſe is 
ordained to be inſerted in the brief, for inqui- 
ring how long the fatuousor furious perſon has 
been inthat condition; and the verdict to be pro- 
nounced by the inqueſt, is declared a ſufficient 
ground, without farther evidence, for reducing 
all deeds, granted after the period at which 
it appeared by the proof, that the fatuity or fu- 
rioſity began. But, as fatuous and furious per: 
ſons are, by their very ſtate, , incapable of being 
obliged, all deeds done by them may be decla- 
red void, upon proper evidence of their fatuity 
at the time of ſigning, though they ſhould ne: 
ver have been cognoſced idiots by an inqueſt, 
| 26. Fuly 1638, Lach. 3 
Curatory- 29, We have ſome few inſtances of the Sove- 
_ of Teign's giving curators to idiots, where the 
ots. next agnate did not claim; but ſuch gifts 
are truly deyiations from our law, ſince they 
paſs, without an inquiry into the ſtate of the 
: perſon upon whom the curatory is impoſed. 
Hence the curator df law to an idiot, ſerving- 
1 12 is preferred as ſoon as he offers 
Rimſelf before the curator-dative, 2 1. Jan. 
How this 166 3s Stewart. This fort of curatory dpes 
curatory not determine by the lucid intervals of the 
expires. perſon ſub cura; but it expires'by his death or 
perfect return to a ſound judgment; which wy | 
ee IN e oat - 
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. 


ought. regularly to be declared by; RU ſentence 5 


of a judge. e 
| ou Perſons, let them be ever ſo profuſe, or 
liable to be impoſed, upon, if they have the ex- 
erciſe of reaſon, can. effe&ually oblige them- 


ſelves, till they are fettered by law. Interdic- Interdic- 
tion, is-a legal reſtraint laid upon ſuch perſons, tion. 
from ſigning any deed to, their pwn, prejudice, | | 


without. the onen of their, curators or inter- 
dictors- 


31, There could be no interdiction, either Volun- 


by the Roman law, or our ancient practice, 4 inter- 
iction; 


without a previous inquiry into the perſon's 
condition, /. 6. de. curat. fur. Hope, ( Interd.) 


1 Jan, 1618, Robertſon. But as there were 


few who could bear the ſhame that attends ju- 
dicial interdiction, however neceſſary the re- 
ſtraint might have been to preſerve their fami- 

lies, * interdiction has received the 
countenancę of law; which. is generally execu- 
ted in the form of a bond, whereby the granter 
obliges himſelf ta do no deed which may af- 
fect hie eſtate, without the conſent of certain 


friends therein mentioned. o the reaſons 
induQive of the bond ſhould be but gently 

MR in the recital, the interdiction ſtands 

good, 10. Mo. 1676, Stewart, Voluntary inter- how ta- 

diction, though it o impoſed by the ſole act of ken of. 


ths perſon. in rdicted, cannot be recalled at his 
pleaſure: But may be taken off, 1. By a ſen- 
tence of the court of Seſſion, declaring, either 


that their was, from the beginning, no ſuffi- 


cient ground for the reſtraint, or that the par- 


ty is, ſince the date of the bond, become ret 
fue providus. 2. It falls, even without the au- 


9 of the , by the Joint a act GE the 


on ; 


\ 


* 
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perſon interdicted, and his interdictors, con. 
curring to take it off, 3- Where the' Batid of of 
interdiction requires a certain number as a quo- 
rum, the reſtraint ceaſes, if the interdictors 
- Thall be by death reduced to a leſſer Kuiber, | 
8. Dec. 1708, Hepburn. © 
_ Judicial 32. Judicial interdiction is impoſed by a fon. 
interdie- ai of the court of Seſſion. It commonly 
don; proceeds on an action brought by a near kini- 
maan to the party; and ſometimes from the no. 
Bille gfficium of the court, when they perceive, 
| 2 the pendency of a ſuit, that any of the 
3 is, from the facility of his temper, ſub. 
to impaſition, 17. Feb. 1681, Robertſon. 
bor taken This fort muſt be taken off by the authority 
off, þ. the fame court that impoſed it; which au- 
\ thority ſecures thoſe who ſhall afterwards con- 
tract with him who had been interdicted, even 
tho” the ſtrongeſt evidence ſhould be brought, 
that he ſtill continues profuſe, or: eaſy to by 
impoſed upon. 

Publica. 33. An Wer hüben need not be e . 
A hl perſon interdicted; but it muſt be executed 
regen or publiſhed by a meſſenger, at the market croſs 
ade. in- of the juriſdiction where he reſides, by pu- 
1 blicly reading the interdiction there, after three 

oyeſles made for convocating the lieges. A 
copy of this execution muſt be affixed to the 
croſs; and thereafter, the interdiction, with 
its execution, muſt be regiſtered in the books, 
both of the juriſdiction where the perſon in- 
terdicted reſides, and where his lands lie, with- 

— days from the publication, 158 1, c. 1 19. 

No. 1.—1 597, c. 264. Where the Sheriff re- 
fuſed regiſtration, the preſenter of the inter- 
diction might apply to the clerk regiſter, to 


have 
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have it recorded in the general regiſter of the 
| Seſſion, 1597, c. 265.; but liberty is now giyen 
to record all interdictions there, even though 
the judge of the inferior juriſdiction ſhould 
not refuſe to regiſter them, 1600, c. 13. An At what 
interdiction, before it is regiſtered, has no effect period is 
againſt third parties, though they ſhould be . 
the private knowledge of it; but it operates tual. 
againſt the interdictors themſelves, as ſoon as 
it is delivered to them, 24. July 1678, Grier- 
je 34. An interdiction, duly regiſtered, has Interdic- 
this effect, that all deeds, done thereafter, by tion ſe- 
the perſon interdicted, without the conſent of eme the _ 
his interdictors, affecting his heritable eſtate, fn. 
are ſubject to reduction. Regiſtration, in the nation; 
general regiſter, ſecures all his lands from alie- 
nation wherever they lie; but where the in- - 
terdiction is recorded in the regiſter of a parti- 
cular ſhire, it covers no lands, except thoſe ſi- 
tuated in that ſhire. It appears both by the but not 
old ſtyle of interdictions, which continues to *. . 
this day, and by our practice, that. interdic- c- 
tions formerly ſecured the moveable eſtate from 
alienation, as well as the heritable, which made 
all commerce precarious; but, ſince the deci- 
ſion of 11 July 1634, Bruce, perſons interdicſ- 
ted have had full power to diſpoſe of their 
moveables, not only by teſtament, but by pre- 
ſent deeds of alienation: And creditors, in 
perſonal bonds granted after interdiction, may 
uſe all execution againft their debtor's perſon, 
and moveable eſtate ; ſuch. bonds being only 
ſubje& to reduction, in ſo far as diligence againſt 
the heritable eſtate may proceed upon Os 5 


, 


* — 


N Os 


Redue- Reduction ex capite interdictionit, may be brought 


not ſtrike perſon merdided, are as effectual, even 


. againſt 125 the conſent of the interdictors, as if the = 


D ranter had been laid under no reſtraint; but 


cats by any ſettlement, let it be ever fo ra- 

tional. No deed, granted with conſent of the 
_ me iioch, is reducible, tho* the ſtrongeſt le- 

ſion or prejudice to the granter ſhould appear: 


for making up to him what he has loſt through 


cannot alter the ſucceſſion of his heritable 
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— 


The only remedy eompetent, in ſuch caſe, is an 
action by the granter _ his interdictors, 


- Office of their undue conſent. It is no part of the duty 


interdic- of interdictors to receive ſums, or manage any 


tors. _ eſtate; they are given merely ad auctoriratem 
praſtandam, to interpoſe their authority to 


1s reaſonable deeds; and ſo are accountable for 
nothing but their fraud or fault in conſenting 


to deeds hurtful to the perſon under their care. 


tion to not only by the heirs of the interdicted perſon, 
whom and by the interdictors, but by the interdicted 


— perſon himſelf; tho” he was not, by our-ancient 
practice, allowed to purſue, in his own name, a 


tent. . 


reduction of his own deed, at leaſt without 
the conſent of his interdictors, Maitland, 14. 
March S533, Urs. 


Lawful 36. The law concerning the ſtate of chil. 
_ children. dren falls next t be explained, 1. 6. 1. Chil- 


dren are either born in wedlock, or out of it. 


All children, born in lawful marriage or wed- | 


lock, are preſumed to be begotten by the per- 


ſon to whom the mother is married; and con- 


ſequently to be lawful children. This preſump- 
tion is ſo ſtrongly founded, that it cannot be 
defeated, but by direct evidence that the mo- 
* 8 huſband could not be the father * 11 


— 
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child; e. g. i is impotent, or was abſence” 
from the wife 'till within fix lunar months. of 
the birth. The canoniſts indeed maintain, that 
the enge © teſtimony of the huſband and 
wife that the child was not procreated by the 
huſband, is ſufficient 'to elide this legal pre- 
ſumption for legitimacy; which doctrine is a- 
dopted by Craig, 37 1. 20. and Lord Stair, 3. 3. 
42.: But it is an agreed point, that no regard is 
to be paid to ſuch teſtimony, if it be made af. 
ter they have owned the child to be theirs, St. 
4. 45. 20. A father has the abſolute right of 
diſpoſing of his children's perſons, of directing 
their education , and of moderate chaſtiſement; 
and even after they become puberes, he may 
compel them to live in family with him, and 
to contribute their labour and induſtry, while 
they continue there, towards his ſervice; which 
power of campulſion laſts, in Lord Stair's o- 
pinion, 1. 5. 13. after their majority. Chil- 
dren; though in family with aal 3 are 
capable of receiving ſums in gift or legacy, 
either from ſtrangers or from Gf father him- 
| ſelf, which thereby become their property. "A 
child who gets a ſeparate ſtock from the father 
for carrying on any trade or employment, even 
. though he ſhould continue in the | father's 
| houſe, may be ſaid to be emancipated or foriſ- 
 familiated, in ſo far as concerns that ſtock; for 


the profits ariſing from it are his own. Forif. 


familiation, when taken in this ſenſe, is alſo in- 
_— by the child's marriage, or by his livi 

in a ſeparate houſe, with his father's 8 

; Som: or-good-will, St. 1. 5. 13. Children, after 
their full age of twenty-one years, become, 
according to the general opinion, their -own 
. maſters; and from that period are bound — a 
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the father, only. by the natural ties of duty, W 


affection, and gratitude. The mutual obliga- 


tions between — and children to main- 
tain each other, are ne en e, 3. 


3 


37. Children, 50 out of wedlock, are ſti- 
led natural children or baſtards. The ſtate of 


' theſe perſons, while they are alive, muſt be 


tried by the Commiſlaries ; but all actions by 
the King or his donatory for fixing baſtardy 


u perſons. deceaſed, muſt, like other  decla- 


I — . actions, be brought before the Seſſion. a 


For the effects of baſtardy, ſee afterwards, 3. 


10, 3. 4. Baſtards may be legitimated or made 
lawful, either, 1. By the ſubſequent intermar- 


riage of the mother of the child with the father. 


And this ſort of legitimation, 1 it was not 
received by our ancient cuſtoms, R. M. I. 2. 


c. 51. § 2.—Cr. 366. § 8. does, by our preſent 
practice, entitle 1 child to all the rights of 


lawful children. The ſubſequent marriage which 
produces legitimation, is conſidered by the law _ 


to have been entered into, when the child le- 


gitimated was begotten; and hence, if he be a 


| — he excludes, by his right of primogeni- 


ture, the ſons procreated the marriage, 
from the ſucceſſion of the father's —— 
though theſe ſons were lawful children from 


the birth. Hence alſo, thoſe children only 
can be thus legitimated, who axe begotten of 
a woman whom the father might at that pe- 


3 8 Servants. 


} 


_ riod have lawfully married. 2. Baſtards are le- 


itimated by letters of legitimation om the 
gien, 3. 10, 3. 

8h: Sw the rower of matters avie; ac 

mam —ꝛ— an art old ww 


WU without wages, of whom i 
luntary ſervants engage without compulſion, luntarv. 


oo 
x 1 


Tit. 7. Tutors and Curators, rog 


| = be ſold by their maſters, as their property, yet 5 


the condition of thoſe called nativi or bond - 


men, was in moſt reſpects as hard as that of 


the Roman ſervi, R. M. I. 2. c. 11. et ſegq. 


L. Att. c. 56. But all ſervants have now, of 


a long time, enjoyed the ſame rights and privi- 
leges with other ſubjects, unleſs in ſo far as they 
are tied down by their engagments of ſervice. 


Servants are either neceſſary or voluntary. Ne- Neceſſa - 


ceſſary are thoſe whom 1 to work ry 
mediate 


either for mere ſubſiſtence, or alſo for wages. 
Thoſe who earn their bread in this way, if they 
ſhould ſtand off from engaging, may be com- 


pelled to it by the Juſtices of the peace, who 


ly. Vo. and vo- 


e 


have power to fix the rate of their wages, 1661, 


. 38. Is 


39. Colliers, coal-bearers, and alters, and Colliers 
other perſons neceſſary to collieries and falt- and ſalt- 


works, as they are particularly deſcribed 1661, 
c. 56. are, like the adſcriptitii glebae of the Ro- 


ers. 


man law, tied down to perpetual ſervice at 


te works to which they have once entered. 


Upon a ſale of the works, the right of their 
ſervice is transferred to the new proprietor. 
All perſons are prohibited to receive them in- 


to their ſervice, without a teſtimonial from 
their laſt maſter; and, if they deſert to another | 
work, and are, redemanded within a year there- 


aſter, he who has received them is obliged to 
return them within twenty-four hours, under 
a penalty, 1606, c. 11. But, though the pro- 
prietor ſhould neglect to require c. 


e deſerter 


within the year, he does not, by that ſhort 


preſcription, loſe his property in him, New 
RED oO FI e 


— 


＋ 
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rr. | Colliers, Ke. bee the colliery to 
wich they are aſtricted, is either given up, 
or not ſufficient for their maintenance, may 

_ lawfully engage with others, Hope, (Goalebenghi) 


7. March- 1616, E. Lothian; but if that work 


* ' ſhall be again ſet a-going, the proprietor may 
reclaim them back to it, F. 4. Feb. 1 708. Wallace. 


J - - The poor. 40, The poor make the loweſt claſs: ar or- 


+ 55 Audi ay 
1 ; — 


| ER n 
5 beggars. 


'The poor 
- who can- 
not york, 


3 _— wages, till their age of thirty 


der of perſons. ln as ent children may, by 1617, 
- 10. be compelled to ſerve any of the King's 


may be alſo 


years. Vagrants and ſturdy 1 
compelled to ſerve any manufacturer, by 1663, 


c. 16. And becauſe few perſons were willin; 


to receive them into their | ſervice, public 


workhouſes are, by-1672, c. 18. ardained to 


be built for ſetting them ta work. The paor 


| who cannot work, muſt be maintained by the 


pariſhes in which they were born, 1535, C. 22.3 
"_ where the place of their nativity is nat 
— that burden falls upon the pariſhes 


where they have had their moſt common re- 


ſort, for the three years immediately preceed- 
ing their being apprehended, or their applying 
for the public kg; 1663, c. 16.—1698, c. 
21. See New Coll. vol. 2. 19. Where the con- 
tributions collected at the churches to which 
they belong, are not ſufficient for their main- 


e they are by 1672, c. 18. to receive 
daadges from the muniſter and kirk - ſeſſion, in 
Vuirtue of which they may aſk alms at the 
+ hreling-houes ofthe inhabitants of the pariſh. 5 
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Tir. 1. 8 the V Daw of Rights, n 
the ſeveral ways 1 WHICH a Aa ey | 
be acquared.. | 


1 1 
" a * ; 
$7 N ” — 5 * * 


HE winks or bse OY to An e | 5 
have right, are the ſecond object of law. 

pf The right of enjoying and diſpoſing of 5 
a a fubje® at one's pleafure, is called property. Property, 

Where a ſubje& belongs in common to two or 

more different perſons, the right is called com- 

mon property. Proprietors are reſtrained þy how re- 

law, trom uſing their property emulouſly * Rrained. 

their neighbour's prejudice : But wherever 

the lawful act of the proprietor tends to his own 

advantage, though it ſhould prove detrimental 

to his neighbour, law allows him to'uſe what 

is his own, at pleaſure, Every ſtate or ſovereign 

has a power over private property, called by 

ſome lawyers, dominium eminent, in virtue of 

which, the proprietor may be compelled to ſell 

his property for an. adequate price, where an 

evident utility on the part of the public de. 


, 


2. Certain things are by nature itſelf inca- Things FR 
pable of appropriation, as the air, the light, the that fall 
ocean, c.; none of which can be brought not under 
under the power of any one perſon, though 


their uſe be common to all: Others are by 1 ON 
JF _ Jaw 


1 


* 


Res pu- 
blicae. 


1 


Res uni- 


196 : of the D 1 10 on Book II. 
* exempted from private commerce, in re- 
ſpect of the uſes to which they are deſtined. 
Of this laſt kind are, 1. The res publics of 
the Romans, the property of which was in the 
ſtate, and their uſe common to'all the members 
of it, as navigable rivers, highways, bridges, 
c.: By our Feudal ſyſtem, the right of theſe 


is veſted in the King, chiefly for the benefit of 


his people, and they are called regalia, 2. 6. 
2, es univerſi atis, things which belong 


ver/tatis. in property to a particular corporation or ſo- 


/ Things 


ciety, and whoſe uſe is common to every indi- 
vidual in it; but both pro and uſe are 
ſubject to the regulations of the ſociety; as 
town-houſes, co ration-halls, market · places, 
church. yards, c. The lands or other revenue 
belonging to a corporation do not fall under 


| this claſs, but are juris privatt. 


3. Of the ſame nature with the 7er univer- 


' facred. Atari, are things appropriated for the ſervice 


of God, as churches, church- bells, commu- 
nion cups, c.; which, by the Roman law, 
were reckoned the property of none; but, by 
ours, may be diſpoſed of, or fold on proper oc- 
caſions, and others ſubſtituted in their room: 
Thus, churches may be removed from place to 
place, 1. 5. 11, ; and church- bells or commu- 
nion- cups, when they become unfit for uſe, 
may be ſold, either by the heritors, or by the 


Right in kirk-ſeſſion, with their conſent. The right, 
the ſeats which is fometimes acquired by private per- 


of a 


pd. : 299 a right of property, Ni is W to 


"Os in the ſeats of à church, is not, in ſtrict 
the ede purpoſe of attending divi e ſervice; 
289 may be * from the acquirer, if he re- 

pt. moves 


— 


| 


| Tit: 1: Of Rights, &cc. 107 
moves to another pariſh, and if the increaſe of 


the pariſhioners, to all of whom the common 
uſe of the church belongs, makes a diviſion of 
the area neceſſary. 

4. Property may; be acquired, either by Ways of 
occupation or acceſſion ; and transferred, by acquiring 
tradition or preſcription : But preſcription, be- Property. 
ing alſo a way of loſing property, falls to be 
explained under a ſeparate title. Occupation, Occupa- 
or occupancy, is the appropriating of things tion; 
which have no owner, by. apprehending them, 


or ſeizing their poſſeſſion. This was the origi- 


nal method of acquiring; for, in the firſt ſtate 
of mankind, before ſocieties were formed, every 
perſon, barely by taking into his poſſeſſion a 
certain portion of ground, and cultivating it, 6 
made the fruits thereof his own; and, when he 
thought fit to abandon it, the next occupier ac- 
quired the fame right. This continued, under 
certain reſtrictions, the doctrine of the Roman 
law, Quad nullius ęſt, fit acrupantis; but it can it taxes 
have no room in the feudal plan, by which the no place | 
King is looked on as the original proprietor in im- 
of all the lands within his dominions. moveable 
5. Even in that ſort of moveable goods, 
which are preſumed to have once had an e | 
owner, a different rule obtains by the law-of ables 
Scotland, wiz. Quad nullium , fit domini re- which 
git. Thus, the right of treaſures hid under bave had 
grounds, is not acquired by occupation; but ae- ner! 
crues to the King, Q. Att. c. 48. § 4. 5. Thus 
alſo, where one finds ſtrayed cattle, er other 
moveables, which have been loſt by the for- 
mer owner, (waif goods), the finder acquires 
OR in them, but muſt gs public notice 
thereof; 


— 


* 


% 


5 Royal 
abe 


x08. ; of the Deg on 5 Book II. 


| thereof; and if within year and day 5 ſuch 


notice, the proprietor does not claim his goods, 
they become eſcheat, ib. $ 14.; and fo fall to 


/ 


in move- 


ables 


which ne- 


ver had 
an owner. 


the King, Sheriff, or other perſon, to whom 


the King has made a grant of ſuch eſcheats.. 
But it 
obtains 


6. In that ſort of things which never had 
an owner, whether animals, as wild beaſts, 
fowls,' fiſhes, or inanimate things, as pearls 
found on the ſhore, the original law takes place, 
that he who firſt apprehends, becomes pro. 
prietor ; inſomuch, that tho' the right of 
hunting, fowling, and fiſhing, be reſtrained by 
ſtatute, under certain penalties, 168 5, c. 20.— 
L707, c. 3 Geo. II. c. 34. yet all 
even what is catched in contravention o theſ: 
aQs, becomes the property of the catcher, un- 


leſs where the confiſcation thereof is made part 


1 20 2% I 


of the penalty: But whales thrown incor killed 
on our coaſts, belong neither to thoſe who kill 


them, nor to the proprietor of the grounds 
on which they are caſt, but to the King; and 


are therefore called royal fiſnes. By the leges 


forreſtarum, § 17. according to a copy in the 
Advocates library, all great whales fall as e- 


ſcheat to the King; and alſo ſuch ſmaller whales 

as cannot be drawn by a wane with fix oxen. 
7. Acceſſion is that way of acquiring pro- 

perty, by which, in two things which have 


a connection with, or dependence on one an- 
. other, the property of the principal thing 
dravs after it the property of its acceſſory. 


Thus, the owner of a mare or cow becomes 


85 the owner of the foal or calf; a; houſe be- 
om, W to TING: owner of ne: ground. GR 


- 
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it ſtands, tho' built with materials valongtng to, 
and at the charge of another; trees taking root 
in our ground, tho” planted by another, be- 
come ours. Thus alſo, the inſenſible addi- , 
tion made to one's ground by what a river 
waſhes from other grounds, which is called _ -: 
alluvio, accrues to the maſter of the ground Alluvie. 
which receives the addition, & 19.-20. Inf. 
de rer. div. The Romans excepted from this Paintings : 
rule, the caſe of paintings drawn on another _ __ 
man's board or canvas, in conſideration of . 12 
the excellency of the art, ib. $ 34. ; which ex- = . 
ception, our practice has for a fike reaſon ex. nor vri· 5 
tended to what is written on another man' 8 tings. | . 
paper or parchment. 
8. Under acceſſion is ecmmpedtillathlh ſpeck. Specifica- - 
fication, by which- is meant, a perſon's ma- tion. 8 
king a new ſpecies or ſubject, from materials 
belonging to another. Where the new ſpecies 
can be again reduced to the matter of which it 
was made, law | conſiders the former maſs ass 
ſtill exiſting ;/ and, therefore, the new ſpecies, 3.8” 
as an 2 to the former ſubject, belongs 
to the proprietor of that ſubject: Eut where 
the thing made cannot beſo reduced, as in the | PE 
caſe of wine, which cannot be again turned's in- 8 
to grapes, there is no place for the fi 7 Juris ; 6s 4 
and therefore the workmanſhip draws after it '- on 
the a ron of the WO e C2 5. Inft. de rer. 5 | 
div. 5 
9. Tho- the new ſpecies. ſhould be gegn; Conimix- 
ced from the commixtion or confuſion of dif- tion, „ 
ferent ſubſtances belonging to different oe E 
prietors, the fame rule holds, J. 5. § 1. de „ | 
rei 8 "x "IN where mixture is e 


* 


8 — 
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. toads by "by the common conſent of the owners; ſuch 
0 eee of conſent makes the whole a common property, 
pri 41 2 according to the ſhares that each- proprietor 
had formerly in the ſeveral ſubjects. Where 
things of the ſame ſort are mixed without the 
made conſent of the proprietors, which cannot a- 
without gain be ſeparated, e. g. two hogſheads of wine, 
wag con the whole likewiſe becomes a common proper- 
ente. ty; but, in the after diviſion, regard ought to 
be had to the different any of the wines: If 
the things ſo mixed admit of a ſeparation, e. g. 
two flocks of ſheep, the property continues 
.., -» _ diſtin. This laſt rule was, with two great ſub- - 
8 3 extended by the Roman law to the caſual 
commixtion of all ſolids, even where a ſepara- | 
_.._ _ tion was really impracticable, e. g. to the mix- 
. ture of two parcels of wheat; becauſe each 
| grain or particle retained its own form, not- 
withſtanding the nnen, F' 28. Tots de 
„ En. — 
adi. | To». Property is carried from one to ano- 
tion, ther by tradition, which is the delivery of 
poſſeſſion by the proprietor, with an inten- 
—_—. : tion to transfer the property to the receiver: 
1 Io things are therefore requiſite, in order 
| "14 do the tranſmitting of property in this way: 
| 1§1. The intention or conſent of the former 
| - owner to transfer it on ſome proper title of 
alienation, as fale, exchange, gi Gee 2. The 
q + actual delivery in purſuance of that intention. 
= - The firſt is called the cauſe, the other the mo- 
w_ dau transferendi dominii: Which laſt is ſo neceſ- 
n fary to the acquiring of property, at he who 
gets the laſt right, with the firſt ition, is 
EE ia n to * 1. 20. 22 
1 a mrs 


gh 
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ferred by ſymbolical; thus, if the. ſubject be 
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; Traditionibus, non audit patts rranferun- Pl a 


tur rerum dominia. 


1 * Tradition is oe 0 where the either | ; 
iſa corpora of moveables are put into the real or | 
ds of the receiver; or ſymbolical, which oa 


18 — where the. thing i is incapable of real de- 
livery, e. g. in immoveable ſubjects, as lands, 
| mills, houſes ; or in ſubjects which conſiſt in 


jure, (things incorporeal), as rights of juriſdic- TY [ | 


tion, patronage, fiſhing, Qc.; in all which, 
certain ſymbols are delivered to the receiver, 


to ſtand in place of the delivery of the poſſeſ- 
ſion. The property of certain moveables, tho 


they are capable of real delivery, may be tranſ- = 1 


under ts —_ key, the delivery of the key i is 
conſidered as a legal tradition of all that is con- 
tained in the repolitory. In one particular caſe, 
property is transferred without any tradition, 
either real or ſymbolical, viz. where the poſ- 
ſeſſion or _ cuſtody of the ſubject has been be- 
fore with him to whom the property is to be 
transferred; for which this plain reaſon may be 
E withont the neceſſity of recurring to a 
ion of law, that in ſuc] caſe there is no 


room for tradition. 


12. Poſſeſſion, which is eſſential both to Poſſeſſion, 


_ the, acquiſition and enjoyment of property, 4 
is defined, the detention of a thing, with a 3 
deſign or animus in the detainer of holding „5 

it as his own. It cannot be acquired by the how ac- 


ſole act of the mind, without real detention; quired; 

but, being once acquired, it may be continued how con- 

elo animo. Poſſeſſion is either natural, or civil. tinned. 
Natural l palleſion is, ou 4 one poſſeſſes zn. 


= 
- EE EA Sienna ene <= ee rene tent — 
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Natural 
poſſeſſion. 


_ Civil poſ- 
ſeſſion. 


ſeſſes it by 


himſelf: Thus, we poſſeſs "RO by cultivating 
them and reaping their fruits, houſes by inha- 


| biting them, moveables by detaining them in 


our hands. Civil poſſeſſion is our holding the 


thing, either by the ſole act of the mind, or 


by c hands of another who holds it in our 
name: Thus, the owner of a thing lent poſ. 

the borrower ; the proprietor of 
lands by his rackſman, truſtee, or ſteward; the 
pupil, by his tutor, c. The ſame ſubject can- 


nat be poſſeſſed, entirely or in ſolidum, by two 
different perſons, at one and the ſame time; 


and therefore poſſeſſion by an act of the mind 


ceaſes, as ſoon as the natural poſſeſſion is ſo 


taken up by another, that the former poffeſſor 
is not ſuffered to re-enter. Yet two perſons 


5 may, in the judgment of law, poſſeſs the fame 


ſubject, at the ſame time, on different rights; 
thus, in the caſe of a pledge, the creditor poſ- 


ſeſſes it in his own name, in virtue of the right 


of impignoration, while the proprietor is con- 


ſidered as poſſeſſing, in and through the cre- 


ditor, in ſo far as is neceſſary for ſupporting 


his right of property. The ſame doctrine holds 


in liferenters, tackſmen, and, generally, in e- 
caſe where there are 155 s affecting a 
8 diſtinct from the property. 

13. A bong fide poſleſfor i is he, who, though 
he is not really proprietor of the ſubject, yet be- 
lieves himſelf proprietor on probable grounds. 
A mala fide poſſeſſor knows, or is preſumed to 
know, that what he poſſeſſed is the property 
1 another. A poſſeſſor bona fide| acquired 

t, by the Roman law, to the hire of the 


. a ject — that had been reaped and 


conſumed 


/ 


Fears together, if there is no ſeiſin, does not of: im- 


Tit, 1. , Rigbtt, Se. 113 


e by himſelf, while he believed the ſub- in as far 


jects his own, § 35. Ine. de rer. div. By our 25 he has 
cuſtoms, perception alone, without confump- 


either 


nſu- 
tion, ſecures the poſſeſſor: Nay, if he has ſown cou 


the ground, while his bona des continued, he uplifted. | 


is entitled to reap the crop, propter curam et 
culturam. But this doctrine does not, ac- 
cording to Bankt. 1. 214. 19. reach to civil 
fruits, e. g. the intereſt of money, which the 
bona fide receiver muſt reſtore, ee with \ 
the principal, to the owner. 


14. Bona fides neceſſarily ceaſeth by the con- When 4. 


ſcientia rei alienæ in the poſſeſſor, whether ſuch 2. fer 
conſciouſneſs ſhould proceed from legal inter- eaſeth. 
pellation, or private knowledge; for the eſ- 


ſence of bona fides conſiſts in the poſſeſſor's o- 


pinion that the ſubject is his own, J. 20. $. 11. 

de her. pet.— 20. Nov. 1662, Children of Waol- 
met. The decifion, 14. March 1626, brought 

by Viſcoutit Stair in ſupport of the contrary 


| opinion, proves no more, than that an aſſig- 


nation without intimation is an incomplete 


deed. Mala des 1 is ſometimes induced, by the 


true owner's bringing his action againſt the 


poſſeſſor, by which the lameneſs of his title 
may appear to him; ſometimes not till litiſ- 


conteſtation, which was the general rule of the 
Roman law; and in caſes uncommonly favour- 


able, it is mat induced, till ſentence be _ x: 


- nounced againſt the poſſeflor. 
15. The property of moveable ſubjeats i is Effects ot” 


preſumed by the bare effect of poſſeſſion, un- eee 


til the contrary be proved; but poſſeſſion, of 25 on” 
an immoveable ſubject, tho” for a century of 
movea- 
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create eyen a preſumptive right to it: Nulla 
faſina, nulla terra. Such ſubject is conſidered ag 
caduciary, and ſo accrues to the ſovereign. 


Privileges Where the property of a ſubject is conteſted, 


of poſleſ- 


ſion. 


the lawful poſſeffor is entitled to continue "his 
poſſeſſion, till the point of right be diſcuſſed; 
and, if he has loſt it by force or ſtealth, the 
judge will, upon ſummary application, imme- 


a 3 reſtore it to him. 


16. Where a poſſeſſor has ſeveral ri s in 
his perſon, affecting the ſubject poſſeſſed, the 
eneral rule is, that he may aſcribe his poſleſ- 
ion to which of them he pleaſes: But, 1. One 
cannot aſeribe his poſſeſhon to a title other 


than that on which it commenced, in prejudice 


of him from whom his title flowed, 87. 2. r. 


27.—2. If, in a competition, a poſſeſſor ſhall be 
forced to depart from a title as lame, by which 


he had defended himſelf, he cannot thereafter 
_ afcribe his intromiſſion, in prejudice of his 


competitor, either to that title from which he 


Was beat, or to any other equally inſufficient. 


He, who has a ſovereign right in his per- 
to a ſuhject, will not be allowed to aſcribe 
his poſſeſſion to any other right which he may 
have ac quired as acceſſory tothe * Jul 
TI? Lord w_ Hay. 
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of this title, it muſt be known, that tho?, 
by the Roman law, the perſon or 8 next 


of blood to one dyin inteſtate, ucceeded to 


the right of his whole eſtate, of whatſoever 


fubjeds it might have conſiſted: Yet, by the 
law of Scotland, and indeed of moſt nations of 


Europe, fince the introduction of feus, 1 
ever there are two or more in the ſame d 

of conſanguinity to the deceaſed, who are pt 
all females, _ Tights as are. either properly 
feudal, . or have any refemblance to feudal 
rights, deſcend. by law wholly to one of them, 
who. is conſidered as the proper heir of the de- 


ceaſed; the others, who have the name of next 
kin or executors, muſt be contented with 


that portion of the eſtate which is of a more 


e nature. Hence has ariſen the divi- Rights 


a ither 
Bon of rights to be explained under this 1 py y 


2 able. 


the ſubj As deſcending to the heir, are fin 
heri and thoſe that fall to the next of 


— 


2. All rakes of, or affeclin ng lands, under 
E 


Jundo annexa, whether 5 rs, On ſeiſin or 
Me ane PURI: ex. ck natura. 
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ther part, every thing as moves itlelf, Or, can 


5 Rights 


bearing a 


tract of 
future 
time are 


heritable. 


1 becaule nothing 


be moved, and in general, whatever is not 


united to land: is moveable; as houſehold-fur- 


niture, corns, cattle, caſh, arrears of rent and 


of intereſt, even tho they ſhould be due on a 


right of annualrent: For tho” the arrears laſt 


mentioned are ſecured on land, yet being pre- 
ſently payable, they are conſidered: as caſh. 


It has been doubted, whether bygone feu-du- 
ties fall under this rule; and on the ſuppoſition 
that they did not, as being inſeparable from 
the right of ſuperiority itſelf, it was adjudged, 


KX. 14. that the vaſſal's heir was the proper 


debtor in the feu- duties due by the vaſſal before 


his death: But it was ſince decided, Tinw. 25. 


A* 17 75 5, Martin againſt Agnewof Sheuchan, 
at bygone feu. duties, like other arrears, are 
moveable, and conſequently belong to the ſu- 
perior's executors. e e bearing a tract of 
future time, i. e. rights which cannot be ful- 


filled at once, and which carry a yearly profit 


to the creditor while they ſubfiſt, e. g. an an- 
nuity for a certain term of years; tho” the ar- 
rears dye before the creditor's death are move- 
able, yet the rights themſelves are heritable; 
both becauſe they yield an annual profit, and 
falls under executry, but 
what is inſtantly payable, and can be gathered 


E ; in, and diſtributed among thoſe that have in- | 


tereſt in it, New Coll. 39. : $6 that, admitting 
them not to be heritable ex ſua natura, the 


heir is the only perſon who can take them. 
Leaſes of land are heritable both as they have 
a tract of future time, and as ſtatute — rue 


to them, in certain reſpects, the effect o 
rights of land, 2. 6. 9 
| 3. Debts 


Tit. 2. and moveable Rights. 11 7 | 
z. Debts, (nomina debitorum ), when due by 


"bill promiſſory. Note, or account, are move- 


able. When "conſtituted by bond, they do 
not all fall under any one head; dut are di- 
vided into heritable and moveable, by the fol- 
lowing rules. The taking of intereſt being 
forbidden by the canon law, perſons who could 
make no profit of their money, but by putting 
it out at intereſt, were, before the reformation, 
laid under the neceſſity of purchaſing rights on Rights of 
land conſtituted by inteftment; by which, the annual- 
lands contained in the right were burdened ring 
with the yearly payment of a certain ſum to 

the receiver, redeemable by the proprietor, on 
repayment of the purchaſe· money. As theſe 

were bargains affecting land, they were under- 

tod to be heritable. Even after the refor- 

mation, till towards the end of the laſt century, 
the form of theſe rights ſuffered but little va- 
riation: During that period, the debtor, in 
conſideration of a certain ſum lent, became 
bound to infeft the creditor, in a correſpondent. 
annualrent forth of his lands, and oblię zed him- 5 
ſelf perſonally to the payment thereof; but he a 
came under no obligation for the pode] 
ſum, except in the ſpecial caſe, that the credi- 

tor ſnould chooſe to make requiſition of his 


\ 


V, 


money, rather than retain the heritable right. f 
But now theſe rights are changed into proper and — 


bonds, by the firſt part of which the debtor bearing 


is perſonally bound to repay the principal ſum. infeft- 


and intereſt; and for the creditor's farther ſe- ment, 


curity, obliges himſelf to infeft him in the an- 


nualrent. All debts conſtituted by either of 


theſe n are eee for they not mne are her 


carry tabl 
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e yearly profit, but are ſecured upon 


e 4. Bonds mere | perſonal, tho? dearing 2 
bonds clauſe of intereſt, have been always moveable 
were for- hefore the term of payment, becauſe it is pre. 
merely ſumed, that the creditor-is at that term to turn 


1 . de his bond into caſh, 26. Feb. 1629, Douglas : 


term of But ſuch bonds, after the term of payment, 
payment: were, by our old law, conſidered as feoda pecu- 
____ .. niae, and conſequently heritable; for which 
this reaſon is generally given, that, by the cre- 
ditor's. not calling then for his money, his in- 
tention was preſumed to let it lie for ſome time 
at a yearly profit: And where the firſt term of 
payment of the intereſt was made prior to the 

term of payment of the principal ſum, the bond 
became heritable from the period that the in- 

tereſt firſt fell due, becauſe the creditor was 
thereby preſently entitled to yearly profits on 

his bond, Harc. 348. Debts which carried in- 

tereſt; not from the force of any clauſe in the 
obligation, but ex lege, as bills, claims of relief, | 
Tec. were moveable; becauſe in theſe; it was 
not the creditor; who created the intereſt, but 
the law itfelf, which coniſidered not fo much 
the raiſing a yearly profit on the ſubject, as the 

| equity of the caſe, 10. Fuly 1628, Cant. 

They are 5. For enlarging the fund for the proviſion 
now of younger children, all ſums contained in con- 
moveable tracts and obligations having clauſes of intereſt, | 
i ag are declared to belong in time coming, not to 
the heir, but to the next of kin or execu- 
tors, by 1661, c. 32. copied after 1641, c. 57.; 

_ and ſo are made moveable in regard to ſueceſ- 

car But the ſtatute * "that they _ 
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by ſingle eſcheat, 2. 5. 27. yet bonds = 


Wo executors; ; for the word heir, Which is a 


Tit, 2: = and moveable Rights. wig 


till continue heritable with respect to the fiſk, but conti- =, 


and to the rights of huſband and wife; that is, 88 
though, by the general rule, moveable rights e w 
fall under the Cabot of goods conſequen 
upon marriage, 1. 6. 7. and the moveables of 
denounced - perſons fall to the crown or fiſk, 


intereſt do neither, "but are heritable in 
reſpeCts. . ' 

6. By this ſtatute, bands bearing an obliga- Wha | 
tion to infekt, and bonds taken payable to heirs bonds ar 
and allignees, ſecluding (executors, continue he cabl 
ritable, in all reſpects; the firſt, from the pro- 
per nature of the right, and the other from the 
deſtination of the creditor. A bond ſecluding Bonds ſe- 
executors, when it is carried from the original cluding 


creditor to his heir by a ſervice, continues he- :: 


ritable, K. 53. Where the creditor aſſigns ſuch 
bond to his eldeſt ſon, and his heir, tho' with- 
out any expreſs ſecluſion of executors, it alſo 
continues heritable in the perſon of the eldeſt 
ſon, Falc. vol. 1.215. but, if it were fo aſſigned 
to a ſtranger and his heirs, it would probably 
go-to the aſſignee's executors; ſince the ex- 

ception in the ſtatute ariſes, not from the he- 

ritable nature of the debt, (bonds ſecluding 
executors being, in their nature, as really 
moveable as others), but from the deſtination 

of the creditor, which cannot be interpreted to 

regulate the ſueceſſion of an aſſignee, over 

whom the creditor has no power.. 

7. The right of a bond, which is de pay- Bond ta- 
able to heirs,” without mention of executors, ken to 
deſcends, not to the proper heir in heritage, heirs. 
though heirs are inentioned in the bond, but to 


generie | 


to the fiſk 
t and relig. % 


heri- 
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generic term, points out him who is to ſucceed 
by law in the right; and the executor, being 
the heir in i is conſidered as the perſon 
FOI... whom ſuch bond is taken payable. But 
apa ha? where a bond is taken to heirs-male, or to a 
3 ſeries of heirs, one after another, ſuch bond is 
male. . heritable, becauſe its deſtination neceſſarily ex- 
cludes executors.” This ſtatute has made no 
alteration in the condition of rights that were 
formerly moveable; and therefore, ſuch bonds 
or other debts as were moveable by the old 
law, continue moveable to this day, in all re- 
ſpects, even quoad fiſcum et relictam, Edg. 18. 

Dec. 1724, Lefſly—Falc. vol. 2. 14. 
Moveable 8. Subjects 1 moveable become he- 
"INE he Titable: 1. By the proprietor's - deſtination. 
ritable, Thus, a jewel, or any other moveable ſubject, 
either dg. may be provided to the heir. And the deſti 
Se was nation, if it be properly expreſſed, has this ef. 
fect, tho' it ſhould not be carried into execu- 
tion. Hence, a ſum deſtined by a marriage- 
contract to be ſettled on heirs, is heritable, tho 
no ſettlement ſhould be made in purſuance of 
the deſtination, 19. Jan. 1637, Robertſon. This 
ariſes from the right competent to every pro- 
prietor to ſettle his property on whom he 
or ſus Pleales. 2. Moveable rights may become he- 
naturd. ritable, by the ſupervening of an heritable ſe- 
curity: Thus, a ſum due by a perſonal bond be- 
comes heritable, by the creditor's accepting an 
heritable right for Cowell it, or by adjudging 
upon it. In theſe inſtances, deſtination is not 
- conſidered; for creditors, when th take he- 
ritable rights, or deduce adjudications on their 
debts, are preſumed to do it to ſecure their pay- 
ent, and not to alter the order of —— 
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the creditor, it does not make an heritable ſum 
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And for that reaſon, in the caſe of an adjudica- 
tion, the debt does not change its nature, from 
the date of the ſummons of adjudication, by 
which the creditor ſhews his intention to ad- 


judge; but from the date of the decree, by 


which the debt is made a real burden on the | 0 


lands, F. 16. Jan. 1500, Carnegy. Truſt- rights by truſt- 


of heritable ſubjects, granted by a debtor to rig"ts of 
his perſonal creditors, and accepted or acceded 55 — 
to by them, make their debts heritable; but, 

as ſoon as the ſubject of the truſt is ſold, the 

debts return to their former moveable nature. 
9. Heritable rights do not become moveable Heritable 
by acceſſory moveable ſecurities, P. Falc. 43; ri uf, do 
the heritable right being, in ſuch caſe, the jus nt be- 
nobilius, which draws_the other after it. By 8 
our former law, requiſition by a ereditor in a 
right of annualrent, made the ſum in the right - _ 
moveable, which before was heritable. This 


ſeems to have proceeded, not ſo much frem 


the indication thereby given of the creditor's 

purpoſe to have his money, as from the old 

ſtyle of heritable bonds bearing requiſition, by 

which the creditor's requiſition, and the ſub- 
ſiſtence of the real right of annualrent, were 
made incompatible, ſupr.'$. 3.;* ſo that, the 

real right being diſſolved, the ſum could remain 
no longer heritable. In other caſes, therefore, 
where no ſuch ſpeciality occurs, the creditor, _ 
though he ſhould diſcover an intention to have 


his money, does not thereby alter the nature 


of the debt: Thus, though the obtaining of a either by 
decree, implies in it a demand of the debt by obtaining 


moveable, F. 27. Feb. 1712, Scot; thus. alſo, 


. tho' a charge PR letters of horuing by 


af bor! be Rrongeſt indication of His 
- pe to recover payment; yet, by our lateſt | 
eciſions, neither a charge on a bond made he. 
ritable by adjudication, 12. Nov. 1728, Reids, | 
nor on à bond ſecluding® executors; 24. Fuly | 
1705, Gray, has the effect to make the ſum 
' moveable; ſee Falc. vol. 2. 234. In the ſame 
manner, a bond not falling under the jus mari- | 
15 continues, in in the opinion of Mackenzie, hb. i. 
. heritable, ſo as to exclude the huſband, 
| notwithſtanding a ran ren on it 2 the 
wife. 
 Price'6f | 10, Where nde are voligeanly eld, either 
lands, by a formal diſpoſition, or even by a minute 
when he- of fale, the price, if it be not Heritably ſecured, 
. muſt, as a moveable ſubject, go to the ſeller's 
ie executors, F. 22. Det. 1704, Chic hy. But, in 
| 19 * fales for the behoof of ops! the 
s continue heritably ſecured on the Price, 
till payment or the conveyanceto the purchaſer; 
and, therefore, in ſo far as they are not paid to 
0 creditor himſelf, they muſt go to his heir. 
Rights 1. Certain ſubj ects Partake, in different re- 
partly Theds, of the nature both 0 heritable and 
heritable, moveable. Perſonal bonds are now moveable 
partly in reſpect of ſucceſſion, but heritable as to the 
woveable. fiſk, and huſband and Wife. All bonds; whether 
Heritable merely perſonal or even heritable, on which no 
bonds be- feiſin has followed, may be alfecked at the ſuit 
fore ſeiſin. Of ereditors, Either by adjudication, Which is © 
... ... .. Wigence proper to heritage; or by arreſtment, 
Which is pecullar to-moveables, 1667, 4. 51. 
Bond FA Bonds ſecluding executors; tho“ they deſcend 
cluding to the creditor'sheir;arepayibleby thedebtor”s 
curators. Executors without relief againſt the heir; ſince 
Ms. the debtor's” ſucceſſion cannot be affedted by 


—— — — 


"Oe 


——— Gn. ie le ar eg bony 
1 - N 
ay 7 8 ” 
„ 


0 - — - . — — * 
—— v — —— — — . ͤͤ 3 ¶⅛4U ⁰—Uifiwwk ,,, 
» = 
- * 4 * T — J 


— —— 


> 
5 


\ YE 2_ ww ns © gy 


„ FT CT CD foes | 


* 


tion. e 
9 3 or 2 4 ; *. 44. 5 


E: Tit. 2. and moveable Rights. 123 


the A de of the n A on the 


ſame ground, an obligation to employ a ſum 

due by a moveable bond, in favour of the heir 

of a marriage, is beritable as to the creditor, be- 

cauſe of the deſtination; but it continues move- 

able as to the debtor, 25. Fuly 1662, Naſmith. 

A bond taken to a creditor, and: failing him, Bonds 
to a ſubſtitute, is, in the opinion 0 ſome with a 


5 lawyers, St. Ans. voce, ſubſtitutes, in ſo far ſubſti- 


moveable, that the ereditor can bequeath it by © tution. i 


teſtament; ; and yet it deſcends not to execu-. 
tors, and the method of completing titles to 
it by the ſubſtitute, after the creditor's death, 
is by ſervice as heir of proviſion, which is a 
method of tranſmiſſion proper to heritage: 
But it is a rule more agreeable. to the analo 1 
'of our law, that nothing which goes to the 
heir by ſervice, can be carried off to his preju- 
dice, either by: a desd on ce or * te- 
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12. All ee Wed a right ta her- Wiki = 


| ahh or moveable, muſt be determined accor- riod 


ding to the condition of the ſubject, at the time makes a 
of the anceſtors death. If it was heritable at ſubject 


that period, it muſt belong to the heir; if eee 


Or move- 


mo it muſt fall to the executor, with⸗ at 
out regard to any alterations that may have 
affected the ſubject, in the intermediate period 
1 the anceſtor $ "My ew ar 1 
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the Teudel I ͤdal law, which owed its origin, or at leaſt 


law, its firſt improvements, to the Longobards; 
whoſe Kings, upon having penetrated into Ita- 
ty, the better to preſerve their eonqueſts, found 
it their Intereſt to make grants, to their prin- 
cipal commanders, of great part of the con- 
e provinees, to be again ſubdivided by 
em among the lower officers, under the con- 
ditions of fidelity and military ſervice. 


Cuenſirtu- 2. The feudal conſtitutions and uſages were 
2 firſt reduced into writing, about the year 11 50, 


by two lawyers of Milan, under the title of 
Conſustudines feudorum, and have been ſubjoin- 

ed to juſtinian's Novels, in almoſt all the edi- 

tions of the body of the Roman law. None of 

the German Emperors appear to have expreſsly 
confirmed this collection by their authority; 

but it is generally agreed, that it had their 

tacit approbation, and was conſidered as the 
cuſtomary feudal law of all the countries ſub- 
e W to the empire. No other country has ever 
2 acknowledged theſe books for their law; but 
_  ” each ſtate has formed to itſelf ſuch a e of 

| feudal rules, as beſt agreed with enius 
of its own conſtitution- In feudal ions, 
9 Nn governed, in 8 firſt mw= 

vv» by 


— 


| Tit, 3. Of the Conflitution, &c. I25 


by our own ſtatutes and cuſtoms; where theſe By what 


fail us, we haye regard to the practice of law feu- 


neighbouring countries, if the genius of their ſtions are 


law a pears to be the fame with ours; and, to be de. f 


ſhould the queſtion ſtill, remain doubtful, we cided. 


| may have recourſe to thoſe written books of 
the feus, as to the original plan on which all 
| feudal ſyſtems have proceeded. , | 


3- This military grant got the name, firſt of Defini- 
beneficium, and afterwards of feudum; and was tion of 


defined a gratuitous right to the property of feus. _ 


lands, made under the conditions of fealty and 
military ſervice, to be performed to the grant- 


er by the receiver; the radical right of the 


lands ſtill remainingin the granter. Under lands 
in this definition, are comprehended all 1 
EY 


or ſubjects ſo connected with land, that 


are deemed a part thereof; as houſes, mills, 


| fiſhings, juriſdictions, patronages, Sc. Tho Feus are 
feus in their original nature were gratuitous, now pa- 
they ſoon became the ſubject of commerce, ib. . 


1. feud. t. 16.; ſervices. of a civil or religious 


kind were frequently ſubſtituted in place of : 


military, 4b. 2. f. 2. § 2.; and now, of a long 
time, ſervices of every kind have been entirely 
diſpenſed: with, in certain feudal tenures. He Superior 
who makes the grant is called the ſuperior, and and vaſ- 


he who receives it the vaſlal. The ſubject of fl. 


the grant is commonly called the feu; tho” that 
word is at other times, in our law, uſed to ſignify 
one particular tenure, 2. 4. 2. The i, re- 
tained by the ſuperior in the feu is ſtyled domi- 
nium directum, or the ſuperiority; and the in- 
tereſt acquired by ts vaſſal, dominium utile, or 


the property. The ward fee is promiſcuouſ: 


45 | F ü 1 * 1 


33 
* 


* 
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ES Abdi tg, Alodial gods ars oppoled to feus; by 
| | good." ! "hich are underſtood, goods enjoyed by the 
| hs 5 .;,, Owner, independent of a ſuperior!" AH move. 
--!, Ahle goods are allodial; lands'only: are ſo, when 
ohio they are given, Wollt the condition f — 


br En 9 this ſenſe, all 4 W 


e of Which. * — the Feine; 40 that 
With us no lands are allodial, cept thoſe of 
the King's on property; che ſuperioritics 
Khich the Kin ibelerves inthe property. lands 
„eb his ſubjets,' and manſes and glebes, the 
wy bf. which is completed by the pre reſbyte. 

b delignation, without any feudal grant. 
Who can; 15 Every perſon who is in the right of un 
E eta fubject, provided he has the free 
—5 8 _ -adminiſtiation: of His eſtate; and is not debar- 
deu br ſtatate, or by the nature of his right, 
'difpoſe of it to another. Nay, a” vaffal, 
eh. e has only the dominium ttile, can ſub- 
feu his property to a ſubvaſſal by à ſubaltern | 
he and thereby raiſe à new dominium -direc- 
wirre run in "himſelf, ſubordinate to that which is 
s bar ih. his ſuperior; and fo | in infinitum:” The val 
dal whe thus fubfeus, is called the ſubvaſlaſ's 
immediate fuperior, and the vallal's ſuperior 1 18 
he ſubvaſſabs mediate ſuperior. Profeſſed or 
known papiſts are debarred by 169. 5 k. 26. 
_ From granting Frarukoys deeds in Prejudice « of 

tlie heir. - Ric 1 4 ro Wann 

Who can 20 G. All perſons who are nt tinted" by lap, 
ee 22 and Enjoy fetidal rights. erſons 
e were declared Thcapable: f 


* 


. 
4 

3 a 
* 


| fore, where ſuch privilege was intended tobe 


It: NN Of beritable Rights, 127 


poſſe fingthelr:own lands, and no clicker of re: 
ſignation ot of adjudication-of lands holden of 
the crown, was al lowed r be paſſed-i in ther fa⸗ 
vour, 16095 6. g. J. ratiſied by 166 1, c. 25.3 
but theſe difahilities are taken off, 1690, c. 28. 
Papiſts cannot purchaſe a land-eſtate- by any 
voluntary deed; 1700, c. 3. Aliens, whio owe Aen. 


allegiance to a foreign Prince, cannot hold a cannot 


hold a 


feudal right. without naturalization: ; andtheres ; hh 


given to favoured” nations" or perſons, ſtatutes 

of naturalization: were neceſſary, Fins gene. 

ral, 1558, k. 65. 66.1669 ⁹ 7. ed 
or at leaſt, letters of initio: Ie theo: : - - 


vereign. The act 1594 c. 2 16. prohibiting 


all members of any court of juſtice to buy 
claims of heritable rights depending in court, 
does not annul the fale, thoagh it jubjects the 
buyer to een F. SONS. 7083 3, 1 50 > 
v 

2 Every heritable fubjeft, 8 of e com- - Whar 
meet; may de granted in feu. From this ge- {3-0 


neral rule is excepteéd, 1. 1 he annexed Proper- a 


ty of the crown, which is not alienable with: © in few. 


out à previous diſſolution in - parliament. 

2. Tailzied lands, which are deviſed under _ N 
dition that they ſhall not be aliened. 3. ann 
eſtate in Þereditate” jacente cannbt ''be-effec- ' 
tually aliened by © the heir-apparent (i. e. not 
entered); - but ſuch alienation becomes effec- Fu ſuper- 
tual upon his entry, the ſupervening Tight ac- venlens ace 
cruing in that cafe to the purchaſer; which ** efcit 
is a role, applicable to the alienation of all ſub- e 
jects not *belongmyg to the vendor at the time 


= the! Tale." Eeaſes of the rents or revennes 


. 


N "whether 18 N froin 


2 4 485 
eg 35 


A 
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; lands, fiſhings,, . Oc. for more PORN three 


years, are prohibited by 1491, c. 36.; but as 


there is no prohibition with regard to leaſes 


— A elrin” theſe may be 


Feudal 


7 
$4 
| ? 4 7 » F 
. bY - 
2 


effectually granted by the magiſtrates, notwith. 


yn the 8 New Coll. 2. 
e feudal right, or as it is called, in. 


is conſtituted by charter and ſeiſin. 


the charter, we underſtand that writing 
ich contains the grant of the feudal ſubjects 


to the vaſſal, whether it be executed in the pro- 


per form of a charter or of 2 diſpoſition, f 


Charters by ſubjeQ-ſuperiors are granted, ei. 
ther, 1. A me de ſuperiore meo, when they are to 


be holden, not of the granter himſelf, but of 


his ſuperior. This fort is called a public hold- 
ing, becauſe vaſſals were in ancient times 
: blicly received in the ſuperior's court, ben 


the pares curiæ or co-vaſlals. Or, 2. De ne, 


where the lands are to be holden of the 


er. Theſe were called ſometimes baſe r ehm, 


from bas, lower, and ſometimes private, becauſe, 


before the eſtabliſhment of our records, they 


| were eaſily concealed from third parties; the 


nature of all which will be more fully explain- 


: ed, tit. 7. An original Charter is that by which 
the fee is firſt granted: A charter by progreſs | 


is a renewed diſpoſition” of that fee; e. g. 2 
charter by a ſuperior to the heir of his vaſlal, 


or by a vaſſal to N ſucceſſor, to be hol- 


den of the granter's 
_ adjudication. * All doubtful clauſes in charters 


uperior, or a charter of 


dy progreſs ought to be conſtrued agreeably 


to the original grant ; and all cl 
riginal charter are underſtood| to b implied in 


in the o- 


te charters by progreſs, if there be no expreſs 


| alteration, Cr. PR 8 8 


i 
5 a 
. The 
; . ; 
i ; \ 
| : 6 
5 4 : : - 
- 4 — . ; 


= 
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| the ſuperior. grants of new (de novo) certain 
ſubjects” ſpecially mentioned. Such charters + ' 


bas, Hoon DIR , DES a as, © x 
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9. The firſt clauſe in an original n Its conſli- N = 


which follows immediately after the name ent 


and e nagen of the granter, is the narrative 
or recital, which expreſſes the cauſes inductive 


of the grant. If the grant be made for a va- The nar- 


luable conſideration, it is ſaid to be onerous; rative. 
if for love and favour, gratuitous. In the diſ- 
poſitive clauſe of a charter, the ſubjects made The dic- 


over aredeſcribed either by ſpecial boundaries poſitive 


or march-ſtones, (which is called a bounding clauſg. 


| charter), or by ſuch other characters as may 


ſufficiently diſtinguiſh. them. In this clauſe is 


| alſo expreſſed the order of ſucceſſion, and li- 


mitation of the fee, which were, by our more 

ancient ſtyle, inſerted in the clauſe of tenendas. 

A charter regularly carries right to no ſubjects 

but what are contained in this clauſe, tho? they 

ſhould be. mentioned in ſome other clauſe of 

the charter. In charters by progreſs, a clauſe A clauſe _ 


of navodamus is ſometimes thrown in, whereby of novo 
n. 3 


have the effect of an original grant, as to theſe 
ſubjects; and conſequently imply a releaſe to 


- the vaſlal, of all burdens affecting their proper- 


ty, prior to ſuch grant, They are generall 
no more than renewed. rights, of ſome ſubject 
that had been formerly granted to the vaſſal: 
Yet every ſubject contained in the clauſe of 
novodamus, is deemed to be conveyed to the 


| vaſlal, tho there ſhould + diy been no antece- 


dent title to it in his perſon, 29. Feb. 1 680, 
Scott.—14. July 1737, heritors of Spey | 
10. The clauſe. of tenendas ee: its firſt The re- 
words tenendas prædictas terras) expreſſes the nenday, 
n tenure by which 5s lands are to be 
R bolden, | 


1 
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holden, and frequently contains a long and un- 
neceſſary enumeration of the parts and perti- 
nents of the ſubject made over in the charter. 
The red. The clauſe of reddendo (from the words, red. 
nds. | dendo inde annuatim) ſpecifies the particular du- 
ty or ſervice which the vaſſal is to pay or per- 
form to the ſuperior; | and hence the duty it- 
ſelf, to which the vaſlal is ſebjeceds has got 
| the name of the reddendo. 

cad of 11. The clauſe of warrandice 0 i 3 
wartan- that by which the granter obliges himſelf, that 
oo right conveyed ſhall be effectual to the re- 
ceiver. Warrandice is either perſonal or real. 
Perſonal Perſonal warrandice, where the granter is only | 

2 1 bound perſonally, is either, 1. Simple, that he 
ther im. {hall grant no deed in prejudice of the right; 
ple, and this ſort, which is confined to future deeds, 
is implied even in donations. Or, 2. Warran- 
or from dice from fact and deed, by which the granter 


f and warrants, that the right 1 neither has been, nor 


dee, fhall be hurt by any fact of his. This is gene- 
Tally granted, where rights are compounded for 
leſs than the ſums contained in them; and 
ſometimes the Clauſe is ſo conceived; as to reach 
alſo to the deeds of the granter's anceſtors. or 
authors, from whom he himſelf derives his right. 
or abſo- Or, 3. Abſolute warrandice contra omnes mor- 
2 1 (warrandice at all hands, and againſt 
all deadly), whereby the right is warranted a- 
gainſt all legal defects in it, which may carry it 
e off from the receiver, either wholly or in part. 
© Where afale of lands proceeds upon an 'one- 
| Tous cauſe, the granter is liable in abſolute war- 
en randice, tho no warrandice be ted, but 
oy , to ee ene no — 
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warrandice than from fa& and deed is implied, 
F. 4: March 1507, Ridgel ; which is alfo the 
doctrine of the Roman law, J. 4. de hered. ve! 
12. Warrandice cannot extend to burdens 
which may affect the ſubject after the grant, 
whether they ſhall ariſe from misfortune, e. g. 
inundation, or from ſtatute: For the receiver, 
as he has the whole benefit ariſing from its im- 
provement after that period, muſt run all the 
-hazards of its deterioration, 12. July 1667, 
Watſon, Nay, this doctrine holds, where the 
ſupervening burden is impoſed under the au- 
thority of a public law prior to the grant; un- 
leſs the receiver, who is preſumed;/to know. the + 
burden Which by law may be impoſed on the 
ſubject, has taken care to ſecure himſelf againſt - 
it, by expreſs warrandice, 1. July 1676, L. Au- 
chintuul; ſee Harc. 963. Gratuitous grants How fur 
by the Crown, imply no warrandice ; and tho' grants by 
warrandice ſhould be expreſſed, the clauſe. is the crown 
ineffectual, from a preſumprion, that it has crept "Ply 
in by the negligence of the Crown's officers. hang ag 
But where the NN makes a grant, not ure 
coronæ, but for an adequate price, the ſovereign 
is in the ſame caſe with his ſubjects, and liable 
to the ſame degree of warrandice with them, 
according to the nature of the right- Ablſo- Abſolute 
lute warrandice. in the aſſignation of a debt, warran- 
imports. only that the debt is really. due, and a 5 
free from all legal exceptions, but not that the dra 
debtor is ſolvent; and this holds, tho? the ſums a debt. 
contained in the debt / ſhould be warranted to 
de effectual to the aſſigney, 12. Dec. 1671, 


13. Abſo: 


7? J. : 
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The ef. 13. Abſolute warrandice, in eaſe of evie- 

ſects of tion, affords an action to the grantee, againſt 

wh an the granter, for making up to hiin all that he 

ſhall have ſuffered through the defect of the 

right; and not ſimply for his indemnification 

by the granter's repayment of the price to him. 

This obtains, not only in irredeemable, but in 

_ redeemable grants; for in both the warrandice 
ſtrikes againſt all defects in the right itſelf; yet, 
as warrandice is penal, and conſequently fericti 
Jar, it is not eaſily preſumed, nor is it incur. 

3 N from every light ſervitude: that may affect 
W the ſubject, 21. June 1672, Sandilands. Rags: 
_ larly the grantee, when the eviction is threa- 
= Ingen tened, ought to intimate his diſtreſs to the 
} Liſtreks of nter, that he may defend the right granted 
| Refs. PLS bp ; but, tho* ſuch intimation ſhould 
_- not be made, the grantee does not loſe his right 
8 | © of recourſe, unleſs it ſhall appear, that in the 
©. pProceſs of eviction he has omitted a relevant 
1 Jaefence, or ſubjected himſelf to an incompetent 
3 maean of proof, 23. Jundi'#6T%, b arg 
Vol. 2. 2. ; 

Mat wan 14. Real warrandice is cab: 4 1. Kappel, 
 randice. "whereby, in ſecurity of the lands principally 
p 1 other lands, called warrandice- lands, 
agare alſo made over, to which the receiver may 
"have recourſe, in caſe the principal lands be 
any; VIcted,. Or, 2. Tacit, which is conſtituted 

1-27 cn the exchange or excambion of one piece, 
ground with another; for, if the lands ex- 

8 changed are carried off from either of the 

f parties, the law itſelf, without any! paction, 

. F that party immediate recoui foe his 
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| own firſt lands, which he had given in ex» 
| change for the lands evicted, even though | 

a third perſon ſhould have acquired a real right 
in them prior to the eviction, 25. Nev. 1623, | 
E. Melroſs- contra Ker : But this holds only, 
| where the grant, by which the lands are ex- 
changed, is exprelsly ſaid to be an excambion. "I 

15. The charter concludes with a precept 2 | i} 

of ſeiſin, which is the command of the ſupe- OV: 7 
rior granter of the right to his bailie, for gi- 5 
ving ſeiſin or poſſeſſion to the vaſſal, or his 
attorney, by delivering to him the proper ſym- 
| bols. Poſſeſſion was, in the infancy of feus, | 
given by theſuperior hiraſelf to the ad, im- 
mediately upon granting the charter, in pre- 
ſence ofthe pares curiæ (the name given to the l 
co· vaſſals, who were equabto one another in the 95 4 
ſuperier's coutt) ; and this was ſtyled the pro- Proper b 
per inveſtiture, by which the vaſſal's right was cage 
completed unico cotitextu. Precepts or letters 1285 
of ſeiſin, when they were firſt introduced, 
| were made out in writings ſeparate from the WS 
charter; but now all precepts, on charters flow- Precepts 
ing from the crown, muſt be ingroſſed in the muſt now 
charter or difpoſition, by act 1672, c. 7. which be in. py 
by cuſtom was ſoon extended to the caſe of all & ＋ 5 
precepts without diſtinction. Any perſon, char 
whoſe name may be inſerted in the blank, left 
in the precept for that purpoſe, can execute 
the precept as bailie; and whoever has the pre- 
cept of ſeiſin in his hands, is preſumed to have 
a power of attorney from the vaſſal, for re- 
ceiving poſſeſſion in his name. | 
16. A ſeiſin is the inſtrument or atteſtation Inſtru- 
of a nqtary, that poſſeſſion was actually given fa, nn 
by the ear or *.his bailie, - to the alla! 5 

Or 


-S 


* 


134 5 Of the Conflitution Book II 


„ attorney; and it ſometimes gets the 
| name of infeſtment, tho? that word, in its 
per ſenſe, ſignifies the whole feudal right, Cr. 
at firſt 55 518. For a long time, the appending of 
not uſed, the bailie's ſeal to the ſuperior's charter or pre- 
cept, Cr. 238. § 2. and ſometimes his ſeparate 
declaration, that he had given ſeiſin, comple- 
> ted the vaffal's right, without the atteſtation of 
now an anotary: But afterwards, a notorial inſtrument 
eſſential came to be conſidered as a neceſſary ſolemnity, 
gg pag not ſuppliable, either by a proof of natural 
ng poſſeſſion, or even of the ſpecial fact, that the 
5 vaſſal was duly entered to the poſſeſſion by 
the ſuperior's ballie. | 
Symbols 17. The ſymbols, by which the delivery of 
uſed in poſſeſſion is expreſſed are, for lands, earth 
and ſtone; for rights of annualrent payable ? 
forth of land, it is alſo earth and ſtone, with 
the addition of a penny money; for parſonage- | 
*  teinds, a ſheaf of corn; for juriſdiftions, the 
book of the court; for patronages, a 
book, and the keys of the church; for f 
ö 5 net and coble; for mills, clap and ee 
= I Theſeifin muſt be taken upon the ground 1 


| - the lands, except where there is a ſpecial diſ- 
| penſation, as in the fefins of Nova Scotia, St. 
| 2. 3. 18. Seiſins given, not by the bailie in 
IT. EY virtue of a precept, but propriis mantbus of the 
be. granter, are generally uſed in rights granted 
5 to wives, children, or other — — 
When ſuch ſeiſin is neither ſubſcribed by the 
N | — nor ſupported by a ſeparate warrant 
= m him, it le hl peingthe | afertion of 
| P. Falc. 28. al be 


| _ 18. A ſhort abbreviate of all eins, — 


© feilins. wer flowing from the 3 1540, c. 7920 or 
| m 
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from a ſubject, 1555, c. 46. Ec. was directed 
to be entered into a record of exchequer, for 
the benefit of all having intereſt; but a more 


certain proviſion was made in the reign of 


James VI. for the ſecurity of purchaſers and 
creditors, by an unprinted ſtatute paſſed at 
Falkland, 31. July, and recorded in the books 
of ſederunt, 3. Nov. 1599; and by another, 
made the year thereafter, mentioned in the i- 
dex of the unprinted acts, 1600, No. 34, where · requifed 
5y the full tenor of ſeiſins, Ac. was to be regi- from mga 
ſtered in the ſecretary's regiſter, within forty 

days after their date, under the certification of 

nullity. Theſe ſtatutes were but little obſer- 

ved, Act S. 6. Jan. 1604; wheretore, a third 

act was made 1617, c. 16. directing all ſeiſins, 


and other real rights, therein mentioned, to be 


regiſtered within ſixty days aſter their date, ei- 
ther in the general regiſter of ſeiſins at Edin- 
burgh, or in the reg of the particular ſhire 
appointed by the act; which, it muſt be obſer- 
ved, is not, in every caſe, the ſhire within which 
the lands lie. F 200 006: 4 5 
19. This act does not, as the two former, 
render unregiſtered ſeiſins null; they are in- 
deed declared ineffectual againſt third parties, 
but they are valid againſt the granters and 


their heirs. From this ſtatute were excepted except ſei- 


ſeiſins of burgage tenements, probably from fins of 


an opinion of the exactneſa, with which the burgage 


tene - 


| town-clerks, who * alone J. could be \ notaries ments: 


thereto, 1567, c. ay. booked them in thi 


protocolls or regiſters, which he open to all That e 


= lieges; but, as this exactneſs ſometimes ception 


dg 30. June 1668,” Burnet, burgage ſei· now ta- 
* e ken off. 
F ae 3 


—_. Of the Conſtitution © Book I, 


: ſins were ordained to be regiſtered. in the way 
8 of the borough, 1681, c. 11. 7 
What is 20. The atteſtation of the keeper: of the re- 
conſider- cords on the back of the ſeiſin, that it was re. 
ele re- giſtered, was deemed a ſufficient regiſtration, 
Sama 1686, c. 19.: But as this weakened the ſecu- 
BY intended from the records to ſingular ſuc- 
ceſſors, the actual booking of ſeiſins, and of o- 
ther writings preſented for regiſtration, is now 
required, 1696, c. 18. Seiſins regularly recor- 
died, are preferable, not according to their own 
dates, but the dates of their regiſtration, 169 35 
. 13. the reaſon whereof may be gathered 
from the next act, 1693, c. 14. a 
Crowns 21. Seifin neceſſarily ſuppoſes a ſuperior 
right by whom it is given; the right, therefore, 
1 which the ſovereign, who ackn.,wledges no 
out ſeiſin. fuperior, has over the whole lands of Scotland, 
is conſtituted, jure corona, without ſeiſin. In 
ſeveral parcels of land, that lie contiguous to 
One ſeiſin one another, one in ſerves for all, unleſs 
4 the right of the ſeveral parcels be either hol- 
ous, and den of different ſuperiors, or derived from dif- 
in united ferent authors, July 1729, Bank of. Scotland, or 
tene- enjoyed by different tenures under the ſame ſu- | 
ments. perior. In diſcontiguous lands, a ſeparate {ci- 
fin muſt be taken on every parcel, unleſs the 
ſovereign has united them into one tenandry, 
by a charter of union; in which caſe, if there 
is no ſpecial place expreſſed, a ſeiſin taken on 
aan part of the united lands, will ſerve. for the 
f whole, even though they de ſituated in differ- 
i ent ſhires. The only effect of union is, to 
give the ee dae lands the quality 
_ ©  -as. if they had been contiguous, o naturally 
£10: 4 united; union therefore do does not take off the 
: neceſſity 


| neceſlity of e 


them be ever ſo different in 
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i * 
= 


te ſeiſins, in lands bolden by 
different tenures, or the rights of which flow 


from different ſuperiors, theſe being incapable 
of natural union. Where the ſovereign unites 


lands, he generally, in the clauſe of union, de- 


clares the ſymbol of earth and ſtone to be ſuf- 

ficient for expreſſing the delivery, not only of 

the lands themlſelve: s, but of all other feudal | 

rights or ſubjeQs conveyed by the charter, _ 

eir 1 e. K FOOT 

fiſhings, mills, patrotiages, oh,” * 
22. The privilege of barony carries a high Barony 5 

er right than alien does, and conſequently in- implies . 

cludes union in it, as the lefer degree. This union. 

right of barony can neither Be given, nor trarif- 

mitted, unleſs by the crown, St. 2. 3. 45.3 

dot the quality . ſimple union, being once 

conferred on lands by "th ſovereign, 27 be 

communicated by the vaſſal to a fubväffal, 

25. Jan. 1627, Stuart. Though part of the 


lands united or erected into a ene be ſold 


by the vaſſal to be holden à me, the whole u 
nion is not thereby diſſolyed; what remains 

unſold retains the quality. Theſe, and all 6+ All pri- 
ther feudal privileg zes, mult be granted in the il den e 
charter, not in the ige for 2 — ſeiſin il not cxpredſed 


; intended to confer any ew ight, but merely Y in the 


for completing fuch 1 Fight Iv; e before Fiven charter. 


| by the charter, 


23. A charter, not periected by fit, 184 A A charter 
right merely perſonal, which does not tratif. rater 
ter the property, 3. 1, 1.; and 2 ſeinn of itſelf ger lei 
bears no fich, Without its Wärrant: It is 'the in. 


charter and felfth joined togetller that con- 


ſtitutes the feudal Ait, aud ſecures the re. 


ceiver e the effect of all 
7 
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even though: the charters' on which. chap pro- 
ceed ſhould be prior to his; and. ſtill more, 
againſt all qualities burdening his author's 
right, contained in latent perſonal. declarations 
or back-bonds, ; which have not been et 
ed x) lieigious before his ſeiſin. 

24. No quality which is deſigned as a = 
or real burden on a feudal right, can be effec. 
tual againſt ſingular ſucceſſors, if it be not in. 
ſerted in the inveſtiture. By our former prac- 
tice, the burden muſt have been fully expreſ. 

ſed in the ſeiſin, which is made public by the 
| record, F. 27. Nov. 1711, Lady Aſanboddo; but 
-it was found, -26. July 17 37. creditors of 
Smith, that a genefal reference in the ſeiſin, to 
the burdens ſpecially contained in the charter, 
was ſufficient to make a real burden; for that 
the charter is truly a part of the inyeſtiture. If 
the creditors in the burden are not particularly 
mentioned, the burden is not real; for no per - 
petual unknown incumbrance can be created 
upon lands, July 1734, creditors. of Maclellan. 
On the ſame principle, a faculty reſerved to the 
granter, to charge the lands with a certain ſum 
to be paid to any perſon he ſhall. name, is not 
effectual againſt k ular ſucceſſors, if he does 
not properly exerciſe that faculty, by granting 
an heritable bond for the ſum, and giving ſeiſin 
thereon, 21. June 1737, Ogilvies. . Where the 


right itſelf is granted with the burden of the 


ſum therein mentioned, or where it is declared 
Hh, void, if the ſum'be not paid againſt a day cer- 
tain, the burden is real; but where the re 
ceiver is ſimply obliged, by his acceptance, to 
make payment, the clauſe is effecti 1 only, a- 
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4. Of the ſeveral Kinds of Holding. 
A N 4 _ . 


1 


Eudal TRA are chiefly diſtinguiſhed b 
their difterent manners of holding, = 


| were either ward, blanch, feu, or burgage; 
| Ward-holding, Which is now aboliſhed by Ward-. 


20. Geo. II. c. 50, was that which was granted holding 
for military ſervice. Its proper reddendo was, 
ſervices, or ſervices uſed and wont; by which. 
laſt was meant the performance of ſervice, 
whenever the ſuperior's occaſions required it. 
As all feudal rights were originally held by was . 
this tenure, ward- holding was in  dubjo 3 nally pre- 
med. Hence, tho' the reddendo had contained 28 5 88 | 
ſome ſpecial ſervice or yearly duty, the holding 
was preſumed ward, if another BOKUNS was 
not particularly expreſſed. | 5 
2. Feu-holding is that whereby the vaſſal 3 is | Feu- 
obliged to pay to the ſuperior a yearly rent in 3 
money or grain, and ſometimes alſo, in ſeryi- 
ces proper to a farm, as ploughing, reaping, 
carriages for the ſuperior's uſe, Ic. nomine > feud:.. 
firme. In has a ſtrong reſemblance to the Ro- its reſem- 
man emphyteufi i, in the nature of the right, blance to 
the yearly he payable by the vaſſal, the "275 m_ 
nalty in caſe of not punctual payment, and the” a 
reſtraint frequently laid upon vaſſals by their 
feu · charters not to alien without the ſuperi- 
or's conſent; but all clauſes. de non alienando 
are now 1 by the re ſtatute for, 
| Orv 4 | aboliſhing 
. 55 7 e EG Y MP i : 109 @! 1. * 
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aboliſhing ward-holdings. This kind of tenure 

| was introduced for the encouragement of agri- 
culture, the improvement of which was con. 
ſiderably obſtructed, by the vaſlal's obligation 

to military ſervice. The ſtatute, which firſt 
mentions it, is 1457, c. 71. though it appears 

to have been a tenure known in Scotland as 

far back as lege: burgorum, c. 1606 - 


Blanch- 3 Blanch-holding (not unlike the feudun 
holding. Francum of the Lene is that, whereby the 


aſſal is to pay to the ſuperior an eluſory year. 

_ ly duty, as a penny money, a roſe, a pair of 

gilt ſpurs, &c. merely in aknowledgment of 

When the ſuperiority, nomine albe firmae. This duty, 
blanch where it is a thing of yearly growth, if it be 
duties can not demanded within the year, cannot be 


be exated exacted thereafter; and where the words, f 


after the 
year. 


petatur tantum are ſub joined to the reddendo, 
they imply a releaſe to the vaſſal, whatever 
the quality of the aut, may be, if it is not aſk- 
ed within NG year. The lords of exchequer 
were, by 1606, c. Tat prohibited to exact mo- 
ney as the value of ſuch blanch- duties as are 
by the charter payable, not in money, but in 
other ſubjects, as a pair of gloves, a ſtone of 
wax, By our preſent practice, fuch duties are 
ſometimes converted 1n the inveſtitures them- 
ſelves, to a certain ſum in money; but even 
where they are not, their values continue to 
be exalted by the crown. 
4. Burgage holding is that, by which hes 
W. he royal hold of the ſovereign the lands 
which are contained in their charters of erecti- 
on. This, in the opinion of Craig, 81.5 36. does 
not conſtitute a ſeparate tenure, but is a ſpecies 
gef ward-holding; with this ſpeciality, that the 
vaſſal is not a * perion, but” a communi- 


/ * ty: 


1- 


n 
ſt 
8 
8 
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8 centuries ago, to have been of the mili- 


kind. As the royal borough is the King's 09 bo- 
Y & ſelf? is the 


vaſſal, all burgag . hold nb 
of the crown: The magiſtrates, therefore, when 
they receive the reſignations of the particular 


bu rgefſes, and give ſeiſin to them, act, not as 


ſuperiors, but as the King's bailies ſpecially au- 
. thereto by 1567, c. 27. 


5. Feudal ſubjects, granted to churches, Mortifi- 
monaſteries,” or other ſocieties for reli ious or cation. 


charitable uſes, are ſaid to be mortified, or 
granted ad manum mortuam ; either becauſe all 
caſualities muſt neceffarily be loſt to the ſuperi- 
or, where the vaſlal is a corporation which 


never dies; or becauſe the property of theſe 


ſubjects is granted to a dead hand, which can- 
not transfer it to another. In lands morti- 


fied in times of Popery to the chureh, whether 
granted to prelates for the behoof of the 


church, or in puram eleemoſynam; the only ſer- 


vices preſtable by the vaſſal were prayers, and F 


ſinging of maſſes for the ſouls of the deceaſed, 
which approaches nearer to blanch-holding than 
ward. The purpoſes of ſuch grants having 


been, upon the reformation, declared ſuper- 
ſtitious, the lands mortified were annexed to 
the crown: But mortifications to univerſities, 


hoſpitals, Wc. were not affected by that annex- 
ation; and lands may, at this day, be mortified 


to any lawful e er MI blanch or by 


. 


| In. K 
„ os 4 
- E FORM. - 
6 F 
1 + * 


x 4 F< $ ar 
= : \ * 
% 5 


9 F< : 
Ef Es 0 


Tit. 4. aum 199. 


ty: : And indeed; watching and is which 
is the uſual farvice contained in the reddendo of - 
ſuch charters, might be properly enough ſaid, 
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r e ior linen 24] een ent: 
Fired "HE. right of the ſuperior. continues un- 
>: heel 1 impaired, notwithſtanding the feudal 
y. grant, unleſs i in ſo far as the dominium atile, or 

property, is conveyed to his vaſſal: His infeft. 

ment in the land ſubſiſts, and his heir is en- 
titled to be veſted, not in the ſuperiority only, 
but in the lands themſelves, of which his an- 
ceſtor had made over the property. Hence, 
he can ſhew all real actions, concerning the 
lands, againſt every perſon, other than the val- 
| fal, or thoſe deriving + 6 from him; See 19. 
„5 Nov, 1624. L. Lag. The ſuperiority carries a 
right to the ſervices, and annual duties, con- 
The year- taĩined in the reddendo of the vafſal's charter, 
. 1 _ The duty payable by the vaſſal is, a debitum 

| tum funds. fundi; i. e. it is recoverable not only by a 

| | perſonal action againſt himſelf. ut — a xeal 

3 „„ 3 againſt the lands. The ſervices with 

| which he is charged, it they are annual, as 

ploughing, cutting of corns and hay, c. muſt 

be exacted within the year, 30. Jan. 1624. L. 

| Perſonal E The ſervices of perſonal attendance, 

ſervices EE by h „hunting, watching, and warding, 
d due by vaſlals, are aboliſhed, 1. Geo. I. St. 2. 

c. 54. and, in lieu thereof, the ſuperior is en- 

| | titled, to a certain annual payment, to he-fixed 

1 . dp the court of Seſſion, if the 4 them- 

| . ſelves cannot ſettle itt. 

Caſual 2. Beſides the conſtant fixed rights of ſupe- 
Nee. 105 riority, there are others, which, becauſe they 
* depend upon uncertain events, are 1215 ca- 
ED ualities. 


Tit. 5. : Of the'Caſualities dur, &c. 143 


holding, while that tenure ſubſiſted, were ward, 


to the full rent of the ward-lands, after the 
vaſſal's death, during the heir's minority; be- 
cauſe the heir, in that 2 Was incapable 
of performing military 

ty was not known in the feudal law, which 


Mackenneth : And at firſt, it comprehended the 


Cr. 394. §S 13.—Skene, voce Varda. 
3. The right ariſing to the ſuperior from 
this caſuality could not be hurt by any debt 
or deed, of the vaſſal, not conſerited to by the 


ſuperior. But, 1. If the ſuperior was charged 


falling thereafter, by the death of the vaſſal 
and the minority of the heir, was burdened 


of their immediate ſuperiors, on payment to the 
crown of the. yearly feu-duty contained in their 
charters,, while the ward continued. Under 


But theſe were prohibited to ſubfeu without 
the conſent of the ſuperior, by 1606, c. 12.3 


vallals, by 1633, c. 16. WE 217% 


colour of this act, the power of ſubfeuing was 
aſſumed by the vaſſals of ſubject-ſuperiors: 


and the prohibition is extended to the crown's 


ſualities- The | caſualties, proper to a ward- 


recognition, and marriage. The caſuality of Caſuality 
ward is that, whereby the ſuperior was entitled of ward. 


* 


% 


ervice. This caſuali- 


allowed the minor toſerve by a ſubſtitute, /ib. 2. 
feud, 1. 26. § 4. verſi ſi minori, & 5.; but it was 
received by us as early as the reign of Malcolm 


office of tutor of law to the heir, the remains 
of which continued till the reign of James VI. 


Burdens 


| by an adjudging creditor of his vaſſal to enter attending 
ham, in conſequence of | I469, C. 37. the ward it: - 


with the adjudger's debt. 2. By 1457, c. 71. Either 
the ward - vaſſals, holding of the crown, were tempora. 
allowed to ſubſet their lands, in feu-holding ; ) 
and the feuers were ſecured againſt the ward 


%. 


or perpe- * 


tual, 


Taxed 
ward. 


How. 
ward 
expired. 


Recogni- 
tion. 


Ward determined at the eldeſt's age of four- 
teen; for heirs-portioners are proprietors pro 


- faxed; ö but in no — holding, without an 


- 
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4. Ward was burdened with the une of 
upholding the houſes, incloſures, Wc. in good 
- conflition during the heir's minority, and with 
an alimony to the heir, if he had no ſeparate 
means of ſubſiſtence, 1491, c. 25.—1 535, c. 15. 
It was alſo affected with the terce due o 
the vaſſays widow, and wholly excluded by 
the courteſy belonging to the (ſurviving huf: 
band of the laſt female vaſſal; for theſe, being 
the proviſions of law, were effeQual without W 
the ſuperior's conſent. It was ſometimes re. 
ſtricted by t by the inveltitate, to a certain ſum to 
be paid annually by the minor-heir, in place of 
the full rents: This was called taxed ward, and 
the other / * ward: The taxed duties were 
debita fundi. Ward regularly expired at the 
heir's age of twenty one ears, if a male; in 
females, it laſted only till fourteen, which was 
the age at which women were marriageable by 
our old law; R. M. J. 2. c. 48. F 1.—Sk, 
voce Varda. In the cafe of co-heireſſes, the 


" indiviſo, and fo each of them is valſal i in ey 
part of the ward-lands. 

5. Recognition was not Gaply A exfuality; 
but a total forfeiture of the ward-lands, arifing 
to the ſuperior from the alienation, by the val. 
fal, of more than the half thereof to a ſtran- 

er, without the ſuperior's conſent. By the 
feudal cuſtoms, it was only the part aliened 
which recoghoſced, /ib..2. feud. t. 38. It was 
originally introduced, that the fuperior might 
not, by the vaſlal's alienation! - FF his lands, 
loſe the benefit of his ſervices, ih. J. 2. f. 54. 
8 1. It took place in all ward-holdit 8, even 


expreſs 
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expreſs elauſe in the charter. Legal alienations Was in- 
by adjudication, drew no forfeiture after them; ferred by 


but all voluntary deeds; whereby the lands 
were either fold or burthened, did infer it, as 
wadſets or rights of annualrent; but not rights 
of warrandice, becauſe theſe are nat preſent 
deeds of alienation. A right of annualrent, 
tho' granted over the whole ward-lands, infer- 
red no recognition, if the ſum' thereby ſecured 


all volun- 
tary alie- 
nations, / 


did not exceed the half of their value; nor an 


improper wadſet, when the back-tack duty 
was not above the half of the yearly rents, 7. 
July 1681, Hay. Where there was no right 
effectually aliened, 2. g. if the charter or ſei- 
ſin were intrinſically null, recognition was not 
incurred. ee | 


6. An action for declaring recognition to of the © 
have fallen, might have been brought, even vaſſal, 


| againſt a minor, on deeds of alienation grant- 
ed by. his anceſtor, 1. 7. 25. But a vaſſal, 

whoſe lands were ſubje& to a right of re- 
demption in favour of another, though he 
might, by alienation, forfeit the intereſt which 
he himſelf had in the ſubject, could not hurt 
the reverſer's right: Nor could deeds granted 
by a vaſſal inhibited, poſterior to the mhibi- 
tion, hurt the right of the creditor-inhibiter, 
1686, . 15. Al 


| were deemed ſtrangers to ran. 


the vaſſal, but thoſe who were alioqui ſucceſſuri, ger. 


i. e. thoſe who, if they had ſurvived him, 
muſt neceſſarily have ſucceeded to him, though 
there had been no diſpoſition: Recognition 
was therefore incurred by the vaſſal's aliena- 
tion to his brother, though he was at that time 
next in ſucceſſion, becauſe the vaſſal might 
have afterwards had heirs of his own body, 
29. July 1672, Lord Hatton; and by a wife's. 

1 alienation 


_ againſt it, 


145 Of the Caſualties due Book If, 
alienation to her buſband, E . [ 3 Fan. 1725, 
Sir Ja. Hall. 

7. A purchaſer, dying flow a ward-vaſſa 
the ſmalleſt part of his lands, was not ſecure 
without the ſuperior's confirmation; for, if 
the vaſſal ſhould have afterwards ſold what, 

with the firſt purchaſe, exceeded the half, both 
the firſt and laſt alienations, and all likewiſe 
that remained unſold, recognoſced to the ſu. 


The ſo- Perior. The ſuperior's confirmation of an in. 
perior's feſtment, after diſponing the major part, though 


conſent, it fecured the right confirmed againſt the effect 
ſecured of the prior alienations, might be brought in 
computa, with ſubſequent ones, ſo as to make 
the reſt of the ward-lands recognoſce, P. Tall. 
53. But a charter of novodamus to the vaſ. 
fal implied a confirmation of all prior deeds of 
- alienation; and, - conſequently, hindered them 
from being conjoined with alienations made 
after the ene ſo as to infer een 
ibid. 


Caſuality 8. Marriage, or . was that ca - 


of mar- ſuality by which the, ward-ſuperior was enti- 
rages 8 ted to receive from the heir of his former 
| vaſſal, after the age of puberty, a certain ſum 
Single 28 the - value (avail) of his tocher; In ſome 
and dou- caſes, the ſingle, avail was due; in others, the 


| ble 7 5 double. This caſuality is no where mention- 


ce d in the feudal-cuſtoms; but we have recei- 
ved it as far back as the books of the Majeſty, 
J. a. c. 48. : It obtained only in ward-holdings, 
-unleſs where there was a ſpecial clauſe in the 
charter importing it. In ſome charters, molt 
commonly in thoſe where the ward was 
taxed, the caſuality of marriage was alſo taxed 
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fundi, being of the ſame nature with the taxed 


ward-duties. 


9. This caſuality took its riſe, chiefly from gingle 3 
the right that the ſuperior was underſtood to yail, when 
have over the perſon, as well-as eſtate of the due, 


minor-heir, Q. Att. c. 93. § 2.: Anciently there- 
fore it affected only minor-heirs, who after 
puberty refuſed to marry upon the ſuperior's 


requiſition; but afterwards; the ſingle avail be- 


came due; tho? the heir had been major at the 
death of his anceſtor, and he himſelf had died, 


neither married nor required by the ſuperior 
to marry, 3. Jan. 1677, Campbell. In the 


caſe of heirs-portioners, only one marriage 
was due, becauſe heirs-portioners enjoy the 
eſtate pro indiviſo, as if they were but one per- 


ſon; tho? the contrary practice obtained in Sir 
Th. Hope's time, Min. Pr. 47. 48. Marriage 


could not poſſibly fall, where the heir was 


married before the anceſtor's death, nor where 
he had died before puberty. The ſuperior's _ 


expreſs conſent to the heir's marriage was con - 
ſidered as a renunciation of the-caſuality, Dirl. 
434 


but what the heir might, from his fortune, rea- 


ſonably expect. The court of ſeſſion, anno 


1674, fixed the modification of the fn le ig 


vail, to three years free rent of the vaſlal's e- 
ſtate, Dirl."202. ; afterwards, they brought. it 
down to two years, F. 7. Nov. 1701, Baird. Do 
The double avail. was due where the ſuperior, y 
having offered a wife to the heir, who was in due;” 


5 


all reſpects his equal, the heir not only refuſed 


the woman offered, but married with another, 
An. . 91. 8 25 and c. 93. At firſt the 


double 


10. In eſtimating the avail of marriage, the how eus 
preciſe ſum gat in tocher was not conſidered, mated. 


* 


ail, when 


huolding of 1, 
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how eſti- double avail was eſtimated at two fingle avails; 


mated. but it is generally thought, that, if the quan- 


tum of it had been brought into diſpute in 
later times, it would have been reduced to 
three years free rent of the eſtate belonging to 
the vaſſal. And in the eſtimation of either of 
the avails, not the ward-lands only, but all the 
other free eſtate of the vaſſal, was brought in 
computo, both heritable and moveable, 19. June 
1630, Somer vel, as it ſtood at the period when | 
the heir firſt became marriageable.. |. 


| Marriage 11. Where a vaſſal held different ate 


was due of different ſuperiors, the marriage was due 
—_— only to one | ſuperior, becaufe the heir could 
perior. be married but once. In ſuch cafe, the ſupe- 
| rior, from whom the vaſſal's anceſtors in blood 

had got the firſt feudal grant, was entitled to 

the caſuality, as eldeſt ſuperior, Q Ait. c. 94.; 
fince he t not to be cut out of his right, 
by the vaſlal's afterwards 1 ward- lands 


The King from another; but the ſovereign, who is the 


always the fountain of feudal rights, was ays confider- 


eldeſt. ed as the eldeſt fuperior, tho* the grant by the 
2 to the anceſtor of the vaſſal, whoſe mar- 

riage falls, ſhould have been poſterior to the 

* s of the vaſſal's other ward-holdings. I 

was enacted in favour of the crown-vaſſals, who 

ſhould get their holdings changed from ward 

to feu or blanch, that hey ſhould be exempt- 

ed from the marriage that might be claimed 

from them by other fuperiors; in the fame 

191 manner as * the lands, GE gry Was 


| Fakes. ©. | ward, 1661, c. 58. E 
liſhed, 12. By 


the ie fn, 126: VU U. re As 
whether boliſhi i ward oldin tenure of the 
ads, beiden war Th the crown, is. turned 


the cromn. 
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into blanch, for payment of one penny Scots 
yearly, % petatur tantum ; and the tenure of 


thoſe holden of ſubjects, into- fen, for yment or of a 
of ſuch yearly feu-duty in money, victual, or ſubject, 


cattle, in place of all — as ſhall be fired 
by the Court of Seſſion. The following rules 
have accordingly been ſettled, by Act S. 8. Feb. 
1749. In lands that are held ſimply ward of a 
ſubject, one per cent. of the rent is to be paid, 
as a yearly feu · duty on account of the marriage, 


and one per cent. as the value of the other ca- 
ſualities conſequent upon ward-holding. Where 


the vaſſal holds other F ward of the King, 
he is not liable in any feu- duty on account of 


the marriage: In lands holden taxed ward of a 


ſubject, two per cent. of the ſum taxed by the 
charters is to be paid yearly, as the value of 
all the caſualities, whether the vaſſal holds other 
lands ward of his Majeſty or not. A doubt ha- 
ving arifen, whether the principality- lands were 

included i in this ſtatute, and in what manner 


the vaſſals holdin of the Prince were to be re. or of the 
25. Geo. II. c. 201 giving Prince. 


to the King the ame powers that had been for- 
merly — by the Kings of Scotland, over 
the lands of the- principality, ' when there was 


jeſty by a warrant under the privy-ſeal, Jun, 
1753, fignified bis pleaſure, that all lands, for- 
merly holders ward of the Prince, thould, for | 
Lan ture, be holder blan ck 


13. The only caſuality, or rather Jorfihine, __ 
is the loſs er tinſel of of feus ob 


the feu-right, by the neglect of 
the feu-duty for two full Yours" 
eſtabliſhes: this trritaficy, 159% c. 245. de. 
Wop that alt feuers ſo failing i * 152 
ole 
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loſe their feu, in the ſame manner as if os 


had been an irritant clauſe in the right: * 


ſubſequent practice has made a | il — 2 ; 


, Where there is no conventional irritancy, the 
vaſſal is allowed to purge the legal irritancy 


. at; the bar, that is, he may prevent the forfei- 5 


ture, by making payment before ſentence ; but 


where the legal irritancy is fortified by a con- 


 . ventional, he is not allowed to purge, "unleſs 
ks he can give a good reaſon for the delay 


of payment, 13. Feb. 1666, L. Wedderburny or 
where the irritant, clauſe tang been doultully 


e 18. Feb. 1680, E. Mar. 


4 The caſualities common to all holdings 
-entry, relief, liferent · eſcheat, diſcla- 
mation and purpreſture. Non- entry is that ca- 
ſuality which ariſes to the ſuperior out of the 


rents of the feudal ſubject, through the heir's 
neglecting to renew the inveſtiture, after his 
anceſtor's death. By the written feudal law, 


: the inveſtiture was neceſſarily to be renewed, 


upon every change, either oh the ſuperior or 


a4 vaſſal, lib. 2. feud t. 24. pr.; but our cuſtoms 


require no renovation upon the death of the 


ſuperior. This caſuality was introduced, that 


_ the — while ke Was without, Ar —__ 


ceaſes * 2 


on the 
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| fide upon nullities. 29. Feb. 1628. E. * thſ: 


Aale; for a null retour is equal to none. "I'D 


hav from the death of the anceſtor, till he What 

be cited by the ſuperior in a proceſs of general non-entry 
declarator of non- entry, loſes only the retour- . wy. 
ed duties of his lands; and he forfeits theſe, cation. 9 


though his delay ſhould not argue any con- 


tempt of the ſuperior, becauſe the caſuality is 


conſidered to fall, as à condition implied in + 
the feudal right, and not as a penalty of tranſ- 
reſſion : But, where the delay proceeds not 

From the heir, but from the ſuperior, nothing 
is forfeited, not even the retoured duties, 

14745 c. 58 29. June 1745, Cbalmer. | 
16. For underſtanding the nature of retour- Retoured 
ed duties, it muſt be known, that there wag duties. 
anciently a general valuation af all the lands 
in Scotland, deſigned both for regulating the _ 
proportion of public ſubſidies, and for aſcer- 
taining the quantity of non- entry and reliet- 
duties payable to the ſuperior; which appears, 
by a contract betwixt K. R. Bruce and his ſub- 
jeects, anno 1.327, preſerved in the Advocates li- 
brary, to have been ſettled at leaſt as far back 
às the reign of Alexander III. This valuation Valua- 

became, in the courſe of time, by the improve · tion. 
ment of agriculture, and perhaps alſo by the _ 
heightening of the nominal value of ur mo- 
ney, from the reign of Robert I. downwards 
to that of James III. much too low a ſtandard e 
for the ſuperior's caſualities: Wherefore, in 
all ſervices of heirs, the inqueſt came at laſt 

to take proof likewiſe of the preſent value of 
the lands contained in the brief, (quantum nunc | 
valent) in order to fix. theſe — ag The Old . f : 4 
firſt, was called. the old, and the other the new new ex- 5 

ckent. 2 ea BAE * os 1 
"v5: WF 
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by 1474, c. 56. to be ſpecified i in all retours 
made to the chancery upon brieves of in- 
_ queſt; yet, by the appellation of retoured du- 
ties in a queſtion concerning caſualities, the 
new extent is always underſtood. The old 
extent continued the rule for levying public 
ſubſidies, (ſee 1633, c. 1.), till a tax was im- 
poſed by new proportions, by ſeveral acts made 
during the uſurpation. By two acts of Crom- 
well's parliament, held at Weſtminſter 16 56, 


c. 14. and 25. impoſing taxations on Scotland, | 
the rates laid upon the ſeveral counties are 


preciſely fixed. The ſubſidy granted by the 
act of convention 1667, was levied on the ſe- 


veral counties, nearly in the ſame proportions 


that were fixed by the uſurper in 1656; and 
the ſums to which each county was ſubject- 
ed were ſubdivided among the individual 
land-holders in that county, according to the 
 waluations already ſettled, or that ſhould be 
_ ſettled by the commiſſioners appointed to car- 


Vatued | Aae act into execution. The rent fixed by 


valuations is commonly called the valued 


rent; according to which the land- tax, and 


| moſt of the other public burdens, have been 
levied ſince that time. 


The re- 1. In feu-holdings, the feu-duty is retour- 


toured ed as the rent, becauſe the feu · duty is preſu- 
dutyin med to be, and truly was, at firſt, the rent. 
i ſuperior, therefore, of a feu-holding gets no 
ke non-entry, before citation in the general de- 
_ elarator; for he would have been entitled to 
the yearly feu-duty, tho” the fee had been full, 

| 4's; thoughthore had been a vaſlal infeft in the 
in teinds; lands. The ſuperior of teinds gets the fifth part 
pl the retoured duty as non-entry, becauſe the 
1 confiders, to be worth a fifth _ 


* 
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of the rent, 2. 10. 10. In rights of annualrent in rights 
which are holden- of the granter, the annual- f annual 
\ renter becomes his debtor's vaſſal ; and, as-the ab 4 
'  annualrent contained in the right is retoured - 
valere ſeipſum, the heir of the creditor, while 
he continued in non- entry, loſt the whole in- 9 
tereſt of the debt due to him: But, by 1690, . N 4 
c. 42. annualrents. are only to be rẽtoured to e 
the blanch, or other duty contained in the 
right. As this act does not extend to the non- 5 . 
entry, after citation in the action of declarator, 
. . care generally taken, in rights of annualrent, | 
to releaſe the creditor from all eee weed 
a ſpecial clauſe. | 
18. It is becauſe the eng duty is the i in lands 
preſumed rent, that the non- entry is governed not for- 
by it. If, therefore, no retour of the lands — | 
in .non-entry can be produced, nor any evi- 
dence brought of the retoured duty, the ſupe- 
rior is entitled to. the real, or, at leaſt, -to the 
valued rent, even before citation. But, if lands 
which have been retoured ſhall be Told: out in 
_ parcels, the non-entry of each - parcel will be 5 NF 
reſtri&ed to that particular proportion of the | 1 
retoured duties, that ſuch parcel bears to the 15 9 
whole lands, 5. Feb. 1623, Ker. In lands for- and in 
merly holden ward of the King, the heir, in 2 I 
place of the retoured duties, is, by the act ML oa 56 2 
20. Geo. II. c. 50. ſubjected only to the annual of the - 3 
payment of one per cent. of the valued rent; crown. 
which valuation, therefore, as well as the old 
al new extents, is to be ſet forth in the retour. | 
19. The heir, after he is cited by the ſupe- . 
nen in the action of general declarator, is ſub- by duties 
ok to the full rents till his entry, becauſe won chr 
s neglect is leſs excuſable after citation. The oO 


"_”_ of — * on this action, 
entitles 


* . i 
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| entitles the ſuperior. to the poſſeſſion, and gives 
55 him right to the rents, downward from the 
rere pro- citation, As this ſort of non - entry is proper · 
Periy pe- iy penal, our law has always reſtricted it to 
* e retoured duties, if the heir had a probable 
| reaſon for declining to enter; ſee Dirl. 273, or 
8 if he lay under any incapacity, 24. July 1677, 
Lord Meluil, or had ground to believe that he 
held of e e fuperior, 22. Jan. 1706, Mait. 
 - Jand, While ward-holdings ſubſiſted, the war. 
datar, who had been in poſſeſſion of the lands, 
in yirtue of the ward, might, even without 
declarator, continue his poſſeſſion after the ex · 
: piration of the ward, till the heir's entry, 
Non-en- (which was called non-entry ſubſequent to the 
at Ew ward); but, if he had not attained poſſeſſion, 
— he was in the common caſe of other ſuperiors 
What as to the non- entry. The retoured duties due 
Oy before 2 are debita fundi, _— — — 
ores ale perior, as creditor, may recover by a poin 
: 42 — gf the ground; but the right which he has to 
the fall duties that fall after citation, does not 
accrue to him as creditor, but as interim domi · 
nus of the rents, in which character he can 
make, the rents effectual, by a petitory action 
againſt tenants and intromitters, improperly 
1 9 a ſpecial declarator. | 
In what 20. In boroughs, each particular burgeſs holds 


ales non- of the King the ſpecial ſubje& contained in his 


— infeftment ; and — by the general rule, 

| non-entry ou ht to take place againſt them, as 
it does againit other vaſſals: Yet it is certain, 
that non- entry does not obtain in burgage- 
holdings, Hope Min. pr. 96. becauſe the incor- 

775 poration of inhabitants 540 the bo dee | 

. e. the whole incorporated ſubj of the 
Kings and _ —— — N 


- 
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lands granted to communities, becauſe there / 


the vaſlal never dies: This covers the right of 
iculars from non-entry ; for, if non-entry 
de excluded with regard to the whole, it can- 
not obtain with regard to any part. Neither 


can non-entry fall, when the fee is full by in- 
feftments of property, either flowing from, ot 


confirmed by the ſuperior ; or even by the re- 
+ ſerved liferent of the far, 87. 4. 8. 7 It i 18 al: 


' | fo excluded, as to a third of the lands, by the 
terce during the widow's life, and as to the 


whole of them, by the courteſy during the life 
of the huſband. But it is not excluded by a 

precept of ſeiſin granted to the heir, till ſeiſin 
de taken thereon. Non- entry falls by the vaſ- 
fal's reſigning his fee to the ſuperior in favour 


of a third party; and it continues, till ſeiſin 
be taken by the reſignatary, St. 3. 4 „„ A 
ſuperior infeft, who is charged by the heir to 
enter him, is barred, d exceptione, from 


the non · entry duties, ſo long as he refuſes to 
receive him: Where the ſuperior is not enter- 
ed, and ſo is not in a capacity to receive the 
heir, and yet — to make up his titles up- 
on a charge, he forfeits the e e duties 
ane his life, 1474, c. 58. 


21. Three ſeiſins proceeding upon retouts, Bygone 


or on precepts granted by the . to three non- en- 
conſecutive heirs, wr that all preceding tries hour 


non-entries are ſatisfied. A charter of obe- 


damus imports a diſcharge of all cafualities in- 
curred prior to its date, 12. Feb. 1713, Erftine. 
by the heir, on a precept voluntarily | 
granted by the ſuperior, reeiting that the an- 


Entry 


 ceſtor died ſeiſed in the lands, imports a dif- 
charge of all bygone non-entries, incurred be- 
forethe"death"of that OT 8.4. 8.75 


* 
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but charters or precepts by the Yuperior, upon 
charges directed againſt him, do not exclude 
his- . 1s for ae duties; ſince theſe, being 
granted in obedience to the law, r a re- 
ſervation of former claims. 
Relief; 22. Relief is that caſuality which entitles 
the ſuperior to an acknowled gement or conſi- 
deration from the heir, for receiving him as 
vaſſal. It is called relief, becauſe, by the en- 
try of the their, his fee is relieved out of the 
hands of the ſuperior. There is no mention 
of this caſuality in Ss books of the feus ; but, 
by our ancient feudal cuſtoms, not only pro- 
per vaſſals, by whatever tenure they held, 
were liable in relief, R. M. J. 2. c. 71. but even 
naked poſſeſſors of lands, paid to their maſters, | 
upon their entry, a duty much reſembling it, 
when due ©. Att. c. 23.—Skene, voce Herezelda ; ſo that 
ho dings: it might be thought that feu-holding, when 
that tenure came to be introduced, ought alſo 
| to have been ſubject to it: N everthel , relief 
=: + was found not due in feu-holdings flowing 
Sc; from ſubjects, unleſs where it was expreſſed 
5 in the charter, by a ſpecial clauſe for doubling 
the feu- duty at the entry of an heir, 24. Nov. 
1736, E. Dundonald ; but in feu- rights, hold- 
| en of the crown, our ancient law is obſerved; 
For the precept iſſuing from the chancery for 
4, > infeſting the heir, directs the ſheriff. to take 
ſecurity for the relief, tho there ſhould be no 
1 5 ſuch clauſe in the charter. The ſuperior can 
_ recover this caſuality, either by a poinding of 
I "it is dots the ground, as a debitum fundi, or by a per- 
Lum fundi ſonal action againſt the heir, who, if the lands 
* =  holdof the ech is ſuhjected, by his taking 
a precept of ſeiſin from e chancery, .tho'. he 
_ not Ms — upon it, 12. 1 25 5 
; 162 3 
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1628, L. Lauriſton. In blanch and feu hold · How n. 


ings, where this caſuality is exprelsly ſtipulated, 
a year's blanch or feu-duty is due in name of 
relief, beſide the current year's duty payable 


in name of blanch or feu- farm. In ward-hold- 


ings, the ſuperior, if he was in poſſeſſion by 


the ward, continued another year in poſſeſſion 


on account of the relief; otherwiſe, he was en- 


titled only to the retoured duty. No compo- 


ſition or abatement of the relief. duties can be 
given to the crown's vaſlals, 1587, c. 73. 


23. Eſcheat (from g/cheoir, to happen or fall J Eſchear. 
anciently ſignified any caſuality or forfeiture, 
by which a right fell from the proprietor, or. 


accrued to another, C. Att. c. 48.; but it has 
been ſince reſtricted to that ſpecial forfeiture 
which falls through a perſon's being denoun- 


ced rebel. It is either ſingle or liferent. Sin- Single ef 
gle eſcheat, though it does not accrue to the cheat. 


uperior, muſt. be explained in this place, . 

cauſe of its coincidence with liferent. 

234. After a debt is conſtituted; either by a 
formal decree, or by regiſtration of the ground 


of debt, which, to the ſpecial effect of execu· 
tion, is in law accounted a decree ;.the creditor | 
may obtain letters: of horning, iſſuing from the Letters of 


ſignet, commanding meſſengers to charge the horning; 


debtor to pay or Fran his obligation, within 


a day certain. Where horning proceeds on a on what 


b decree of the Seſſion, the time indulged number of 
days they 


e ere 3 


by law to the debtor is fifteen days; if upon a 
decree of the commiſſion of teinds, it is ten, 


1633, c. 8. By our former law, horning on a 
charge of ten days followed upon the decrees 
of all inferior judges, 1593, c. 177.1606, 
c. 10.3 but, by our preſent practice, on fifteen, 
which i 1s 7 owing toa men 


4 
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of 1612, c. 7. Yet horning ſtill * on ad- 
miral- decrees upon ten ahh, according to the 
directions of 1609, c. 15. 'Whete it proceeds on 
à regiſtered obligation, which ſpecifies the num. 
ber of days, that number muſt be the rule; and, 
if no preciſe number be mentioned, the charge 
muſt be given on fifteen days, Which is the 
term of law, unleſs where ſpecial ſtatute inter- 
poſes; as in bills, upon which the debtor may 
| be charged on fix days, 168t, c. 20. 
| their exe - 25, The meſſenger mult execute theſe letters, 
1 (and indeed all ſummonſes) againſt the debtor, 
| either perſonally, or at his dwelling-houſe ; and, 
if he get not acceſs to the houſe, he muſt ſtrike 
fix khocks at the gate, and thereafter affix to it 


a copy of his execution, 1 540, c. 75. If payment 


158 of the Cofualities die 


be not made within the days mentioned in the 


form of horning, the meſſenger, after proclaiming three 
denuncia- oyefles at the market- croſs of the head borough 
tion; of the debtor's domicile, and reading the let- 
ters there, blows three blaſts with a horn, by 
which the debtor is underſtood to be proclaim- 
ed rebel to the King, for contempt of his au- 
thority ; after which, he muſt affix a copy of 


the execution to che market -croſs: 


is not in Scotland, he muſt be charged on fix- 

ty days, and denounced at the nya apap of 
Edinburgh,” and pier and ſhore of Leith. 

its. conſe- ” '26, Denunciation, if regiſtered within fifteen 

Ba mans days, either in the Sheriff*s books, 1 579, e. 7 5: 

odr in che general, regiſter, 1600, c. 13. drew 

after it the rebel's ſingle eſcheatj i. e. the for- 

feiture of his moveables to the crown. 80 

ſevere a penalty, 3 rebel, 

 ffixed a era cad civil debts, was 21s 


"7 


This is 


eeeualled the publication of the diligence, or a 
| 2 denuneiation at the horn. Where the debtor 


x 


— a... wand guns yas 
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buy owing to this, that anciently le of 
horning were not granted, but to enforce the 
performance of facts in one's own power, Books = 
S. 1. March 1 563-4; and, when afterwards they 
came to be iſſued upon liquid debts, 1 584, c. 
139. the legiſlature neglected to ſoften the pe- 
nalty; In ſo much, that thoſe who were de- 
nounced even for a civil cauſe, might be put 
to death with impunity, till 1612, c. 3- Per- 
ſons denounced rebels have not a perſona ſtands 
in judicio; they can neither ſue nor defend in 
any action, Falc, vol. 2. 113. But this incapa- 
city, being unfavourable, is perſonal to the re- 
bel, and cannot be pleaded againſt his aſſignee. 

27. Perſons cited to the court of 7 Denunci- 
may be alſo denounced rebels, either for ap- ation in 
pearing there with too great a number of at- 3 
tendants, or, if by fallin to appear, they are 
declared fugitives from * law. In the firſt 
caſe, the denunciation muſt be made at the 
head · borough of the ſhire! where the court 
is held, and may be regiſtered either in the 
books of the ſhire of the rebel's domicile, or 
in the books of adjournal of the juſticiary, 
I584, c. 140.; and, che nl cafe. dee effectual, 
if uſed within fix days after the ſentence of fu- 
gitation, at the eee of Edinburgh, 


1592, 4 126. Single eſcheat falls without de- S. eſcheat 
nunciation, upon ſentence of death pronoun-may fall 
ced in any criminal trial; and, by ſpecial ſta- without 


in denuncia- 


tute, upon one's being convicted of certain ain tion. 
_ erimes, though not capital, as perjury and 
bi Ys 1551, c. 19. deforcement and breach 
of arreſtment, 1581, c. 118. and uſury, 1 597, 


4. 247. By the late act aboliſhing ward · hold. Eſcheat g's „ 


ings, the caſualities both of ſingle and liferent u. 
80 are 9 when — upon now diſ. 


ü — denunciation charged. 


TS 
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- Gemmeiationy for: civil debts; bar” they: ſtill 
continue when they ariſe from criminal cauſes. 
OL. All moveables belonging to the rebel at the 
5 time of his rebellion, (whether proceeding up- 
* on denunciation, or ſentence in a criminal trial), 
and all that ſhall be afterwards acquired. by 
him until relaxation, fall under fingle eſcheat. 
_— Bonds bearing intereſt, becauſe they continue 
Bong heritable quaad fiſcum by 1661, c. 32. fall not 
 mtere{ 
all not under it, nor ſuch fruits of heritable ſubjects as 
under it, become due after the term next enſuing the 
| rebellion, theſe being reſerved for the literent - 
bar tacks eſcheat. Tacks or. leaſes, though they are he- 
do. ritable as to ſucceſſion, 2. 2. 2. fall under it, 
| _ unlels they be liferent tacks, 1617, c. 15.; and 
ö even liferent tacks, and all other, liferent rights, 
; = in the N an aſſignee, fall as ſingle el. 
= "28::Qur . 8 law allowed the treaſury to 
levy the eſcheat goods ſummarily, 1579, c. 75. 
wWioithout hearing the perſon denounced upon 
any objections that might have been competent 
to him; but, by the later practice, the King 
never retains the right of eſcheat to himſelf, 
* makes it over to 4 donatary, whoſe gift is 
ot perfected, till, upon an action of general 
een it be declared that the rebel's eſcheat 
has fallen to the crown by his denünciation, 


5 b 1 and that the right of it is now transferred to 


the purſuer by the gift in his favour; 8. Nov. 
. What 1710, Borthwick: Every creditor, therefore, of 
debts are the rebel, whoſe debt was contracted before 
a 1 rebellion, and who has uſed diligence before 
1 in- declarator; is preferable to the donatary; in fo 
chat. much, that an arreſtment uſed before declarator, 
tho not complete by a fortheoming, is effectual 
A againſt" him, * Feb. 09s: Glen. e 
4 Seco et eat 


— 
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eſcheat cannot be effected by any debt contract. 
ed, nor by any voluntary deed of the rebel alter 
rebellion, though ſuch deed has been granted in 
ſecurity of a debt prior thereto; fince other- 
wife, the rebel would have it in his power to 
. evacuate the eſcheat. -Where the rebel was 
before rebellion obliged to grant a right to his 
creditor, the right granted after rebellion, in 
conſequence of the prior obligation, is not con- 
ſidered as voluntary; becauſe he might have wake” 
been compelled. to it. Voluntary payment, 1 8 
by the rebel before declarator, of debts con- 1 
tracted before the rebellion, is, from the favour 
of commerce, ſuſtained againſt the dona 
10. Dec. 1673, Veitch. The right of eſcheat 
is, in every caſe, burdened with the debt of 
that creditor on whoſe hoi tell, 


1592, c. 143. 3 but the fog Þok Powefvofer it 
is not reſtrained i in fay any ihe Ai 


tor, 1551, c. 7.—1579, M7 Ne 


29. The rebel, if he pa Abt Letters of 
charged for, or ſuſpends t Bey lara 
procure letters of relaxat ; from the horn, 228 


which, if publiſhed in the ſame place, and re- 
gſtered fifteen days thereafter, in the ſame regi- 
 ſter with the denunciation, 1579, c. 75. have 
the effect to reſtore him to his former ſtate; 
but they have no retroſpect, as to the move- 
ables already fallen under eſcheat, without * = 
ſpecial clauſe for that purpoſe. ER | : 
30. The rebel, if he continues unrelaxed for Lie Y 
year and day after rebellion, is conſtrued to eſcheat. Fs 
de civilly dead; And therefore, where he holds 
any feudal right, his ſuperiors, as- being with- 
out a vaſſal, are entitled, each of them, to the 
rents of ſuch of the lands belonging to the 
rebel as holds of himſelf, during all the days of 


the rebel's natural __ by the caſuality of life- 
X e 


To whom 
this right 
_ 


compre- 
hended 
under it. 


What is 


1 
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| a; 7 except where the Cenunciation 


proceeds upon. treaſon or proper rebellion, - 
1535, c. 32+ in which laſt caſe, the liferent falls 


to the 


31. The ferent efcheat of an apparent heir, 
falls to the ſuperior of the lands, as if the heir 


were entered: For his n l ought to be nei- 


ther profitable to himſelf, nor hurtful to his 
ſuperior. The liferent of a purchaſer of lands 


not infeft,, cannot fall by this caſuality; for, 


till his right be completed by ſeiſin, he can 


haye no ſuperior : The rents, therefore, of ſuch 
lands, while the rebel is unrelaxed, fall to the 


King, who by the rebellion, has right to all 
the rebel's moveable eſtate that is not appro- 
priated to liferent-eſcheat, 22. July 1675, 


Menzies contra Kennedy. In | feudal rights 
which require no ſeiſin, the liferent accrues to 


him who would have been ſuperior in the right, 


had it required ſeiſig. By this rule, the life- 
rent-eſcheat of a widow ne a right of 
terce, or of a huſband having 32 12 oye 

_ tefy, falls to the ſuperior of # 


cour- 
e lands liferent - 
ed, Hope, ( Horning ) 12. July 1622, Maxwell; 
and the eſcheat of ek? 9 glebes and ſtipends, 
to the King: And it would appear, that, by the 
ſame principle, the B of a liferent- 
tack, - ought to fall to the Proprigtor. of the 
ground from whom the tack flowed. 2 
32. It is that eſtate only, to which che rebel 
has a proper right of liferent in his own per- 


ſon, that falls — 5 his liferent - eſcheat. A 


liferent · infeftment, therefore, or a liferent-tack, 


when aſſigned, falls not under the affignee's 
, * ng A ng but his fipgle ; b uſe af- 


5 


ee has ſuch right, only during his cedent's 
not his own, 4-9. 24. * if we ſhall 
F uppoſe 


Tin gg, t the Superior. isz 
ſuppoſe the liferent of the ſubvaſſal to fall firſt; 


and then that of the vaſſal, the ſubvaſial's life: 


rent, aſter it has accrued to the vaſſal, muſt . 
make a part of that vailal's ſingle eſcheat, and , 

ſo goes to the King; becauſe the vaſlal's right 

to the ſubvaſſal's li nos” does not depend on = 
his own life, but on that of the ſubvaſſal: But 
if the liferent-eſchent of the vaſſal ſhould fall 
firſt, and thereafter that of the ſubvaſſal, the 
ſubvaſlaP $ eſcheat mult go, as liferent, to his 
mediate ſuperior, who, by coming in the place 

of the immediate one; has the ſame right to the 

- ſubvaſſaPs liferent, that ſuch immediate ſuperi- 

or would have had, if he had not been diſabled 

from taking it, by his being year and day rebel, 
26. Feb. 1623, Sibbald. 24. July 1632, Rule. 


33. Tho? neither the ſuperior, nor his. dona- It is 194 th 


tary, can enter into poſſeſſion in conſequence ſtituted 
of this caſuality, till decree of declarator; yet bee e 
that deeree, being truly declaratory, has a res , - | 
troſpect, and does not ſo properly confer a new 
right, as declare the right formerly conſtitu- 
ted to the | ſuperior, by the civil death of his 
vaſlal: Hence, all charters or heritable bonds, — 
| tho” granted or to the rebellion, 'and all ad- fn 

cations, arg of led upon debts contracted be- pts it is 
fore that period, are ineffectual againſt the life- burdened. 
rent-eſcheat; unleſs ſeiſin be taken thereon 
(in cuiſu rebeilionit), within year and day of the 
granter*s rebellion, after which he becomes ci. 
viliter mortuns,” 28. Nov. 1710, Ld. A. Hay. 
34. Here, as in ſingle eſcheat, no debt con- 
trated: after rebellion can hurt tlie domatary, 
at what time ſoever the diligence thereupon, 
ens, arg for its ſecurity; may have 

been completed; nor any voluntary . 


| er that tho' in f. 
1 period, tho ad 


* — —— — —— M — _— 1 _ 
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ſualities. 


8 of ſcheat, when granted for the bel 
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Donata- ſatisfaction of prior debts. Tho' the ſuperior's 


s niet right be fully cltabliſhed by the lapſe- of year 


not com- 


plete, till and day, yet it is the decree of declarator upon 


declara- the gift, which firſt veſts that right in the do- 


tor. natary, that before remained with the ſuperior; 
Rules of ſee 19. June 1669, Scot; hence, in a competi- 
prefe- tion between two donataries, the gift firſt de- 
rence be. clared, tho? laſt in date, is preferable. Where 


fy elif 8 gifts neither of the donataries have obtained decree, 


he is preferred whoſe ſummons was firſt exe- 
cuted, 31. Jan. 1635, L. Renton. All other 
75 being equal, bare in date i is the! 1 
, preference. ; 0 
Bie- 35. In other calualities;: a8 wind, abi-ontry, 


rence be- 


5 r recognition, Tc. the ſuperior is not obliged to 


rent ef acknowledge any right affecting the feu, which 

cheat and is not either confirmed by himſelf, or eſtabliſn- 

other ca- ed by law, becauſe, where the caſuality ariſes 
from the genuine nature of the feudal 

his right to it cannot be impaired by any & of 


6 | his vaſſal: But liferent-eſcheat is burdened: with 


all rights granted before, and completed in 

the courſe of the rebellion, tho not — | 

buy the ſuperior; becauſe that caſuality is not ſo 

natural to feudal; rights as the others; and is 
do only: eee e e _= feudal 3 ” our 
Leeb: ſpecial cuſtoms. 2 Sor et 

8 36, Gifts, whether of: ſingle: 


bel himſelf, are null, as being ä — i e. in- 

 * tended for a. cover to the rebel againſt his-cre- 
| ditors, 1592, c. 145. This ſtatute: preſumes 
ſimulation, from the rebel's s -being:ſuffered by 
the donatary; to pofſeſs:the eſchent- goods by 
himſelf or near tions; yet a giſt may be ta- 
ken; without challenge, directiy to the rebebs 
ws ea — himſelf 9 


$5.4 1351 L 


Sy 


his father. A * of ſimulation ala 2 - 

riſes from the gift's'being obtained by the re- 
bel's intereſt ; but this may, where the donata- 
' xy 18: creditor, and has given backbond to the 
exchequer in favour of the rebel's other cre- 
ditors, be elided by his own oath, 12. Dec. 1673, 
Dick/on..' Not only ſecond donataries, but the 
creditors of the rebel, may object ſimulation a- 
gainſt a gift, if their debts were contracted 
prior thereto; ſee 10. Jan. 1712, White, and 
the decifions there referred to. The rebel him- 
ſelf may, after relaxation, be conſtituted do- 
natary; but ſuch gift is conſidered fimply as 
an extinction of the caſuality configſone; and 
cannot exclude creditors from the n of the 
cheat. . 


. Disckmation 3 is that caſuality whereby Diſcla- 


a vaſſal forfeits his whole feu to his ſuperior, if mation. 


he diſowns or diſclaims him without ground, 
as to any part of it, R. M. 1. 2. c. 63. $ 6. 9. 


Pu ure draws likewiſe a forfcitare of the 1 
whole feu aſter it, and is incurred by the vaſ- ſture. 


lal's ineroaching upon any part of his ſuperior's 
property, or attempting b building. incloſing, 
or otherwiſe, to make it his own, R. M. I. 2. 


6. 74. 5 1. 8.1600. c. 5. In both theſe feun- 
dal delingitencies, the leaſt colour or excuſe | 


ſaves the vaſſal. 


38. All a the crown, whether 8 
charters, giſts of caſualities, or others, proceed tures. 


on ſignatures which paſs the ſignet. When 
the King reſided in Scotland, all ſignatures were 
ſubſcribed by him; but, on the acceſſion of 
James VI. to the crown of England, acachet or 
ſeal was made, having the King's name engra- 


Council, 4. PR 1603, with which all fig. 
ED | _ "natures 


ved on it, in purſuance of an act of the Pri. „ SET 


166 07 the cafe. ties due Book ll 


90 mature Were do be en ſealed, that the | 


of exchequer, which was eſtabliſhed i in Scotland 
_ after the union of the two 
1. 3. 17. Grants of higher conſequence, az 


feitute, and charters of zovedamus, muſt _ 
de kin 


Lords of exchequer were impowered to paſs; 


and theſe powers are transferred to the court 


doms in 1707, 


remiſſions of crimes, you proceeding upon for- 


s ſign-manual for their warrant. 1 
lands holding of the crown were to 


HH > of 


be conv ow the charter paſſed, before the u- 
nion of e kingdoms in 1707, by the great 


ſeal of Scotland, and now by a ſeal ſubſtituted 


* place thereof by 1707s 8 75 § 24. Grants 
| of church-dignities, during epiſcopacy, paſſed 
| alſo by the great ſeal; and the 5 

do all the principal 
Iiuſtice Clerk, Kin 
do ſo at this day. 


pal officers of the crown, as 
Newer Solicitor, c. 
e form of expeding char- 


ters under the. es ſeal, is diſtinctly ſet forth, 
H. Min. Pr. 86. 9. All rights which ſubj ects 


e may tranſmit by ie aſſignation, the Ling 


| tranſmits by the privy ſeal; as gifts of move- 
ables, or of caſualities that require no ſeiſin. 
r The quarter ſeal, otherwiſe called the teſtimo- 


| nial of the great ſeal, is appended to gifts of 


tutory, commiſſions: 'of brieves ifſuing from 
the chancery, and letters of preſentation to 


lands holding of a ſubje&, | upon 


forfeiture, baſtardy, or ultimus heres. While 


"The us 
of ſeals. 


the practice continued, of writing charters, and 


their precepts of ſeiſin, upon ſeparate parch- 


ments, this ſeal was appended to precepts pro- 


© —_— ES 


7. Beals are to royal grangs, ier lb. 
ton * * ſubjects, and 


give 
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give them authority: They ſerve alſo as a 
check to gifts procured ( ſubreptione wel obrepti- 
one) by . concealing the truth, or „ a 
falſehood; for, — this appears, the 
| may be ſtopped before paſſing the ſeals, | 
- the e ſhould have — ſigned by ra 
g. By 1672, c. 7, all rights paſſin Ho 
reat or privy ſeal mult be regiſter | 
nega of the great or * at he 
W PIG er 


gh 6 


3 


"= 


T iT, 6. of the b, wich: 400 val 
acquires by getting the leu. oy 


'NDER the en utile which the vaſſal 8 
acquires by the feudal right, is compre- ui: 
ee the property of whatever is conſider- what is 
ed as of: the lands, whether of houſes, compre- 
woods, e Sc. above ground; or of — . 
| coal, limeſtone, minerals, c. under ground. | 
Mills have, by the generality of our lawyers, Mills. 
been deemed a ſeparate tenement, and ſo not 
carried by a charter and diſpoſition, without ei 
ther a ſpecial clauſe conveying mills or the e- 
rection of the lands into a barony. It muſt be 
admitted that a mill is capable of being made 
a ſeparate tenement by ſeparating it from the 
lands by a diſpoſition, ſince it is, in that caſe, 
ſuſceptible of a ſeiſin; but, before ſuch ſepara 
tion, it is entirely guae/tio voluntatis, whether it 
will be carried by a conveyance of the lands: 
And. it is certain, that, if a proprietor builds a 
; PO ow own N n be carried by bu 


- 1 > 
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or by a retour, without mentioning ge. 
If the land ned be aſtricted, or thirled 
to another mil, the purchaſer is not allowed 


ts build a new corn-mill on his property, even 


| tho' he ſhould offer ſecurity, that it ſhall not 
hurt the thirle ; which is introduced for pre. 


venting dailytemptations to fraud, New Coll. 54. 
2. Proprietors are prohibited to build dove- 


cotes, unleſs their yearly rent, lying within 


two miles thereof, extend to ten chalders of 


victual, 1617, c. 19.: All dovecotes are pre- 


ſumed to have been built before this prohibi- 
tion, if the contrary be not proved A pur- 
chaſer of lands, with a dovecote, is not obliged 
to pull it down, tho? he ſhould not be qua- 
lified to build one in terms of the act; but, if it 


becomes ruinous, he cannot rebuild it, 19. Jan. 


1731, Kinloch. The right of brewing, though 


not expreſſed in the grant, is implied in the 


nature of property, P. Falc. 14.; as are alſo the 


rights of fiſhing, fowling, and hunting, in ſo 
far as they are not reſtrained by ſtatute. Steel- 


bow-goods, i. e. corns, ſtraw, cattle, or inſtru- 
ments of tillage, delivered by a landlord to the 
tenant upon his entry, for the like in quanti- 
ty and quality, to be redelivered to him at the 
end of the leaſe, paſs with the lands to the pur- 


- chaſer, if the purchaſe be made by a rental; 


| for, as the tenant has been thereby enabled: to 


LI" 


* carried by the — 


ive an higher rent, for which the purchaſer 
1s preſumed to pay a juſt price, the purchaſer 


would: loſe that very rent for which he has 


d, if the ſteel-bow-goods were not eſteemed 

- of his puxchaſe : But in a bargain which 
is made without reference to a rental, the ſteel- 
bow, which is in itſelf a lg e abject, is 


3. Three 


#1 
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3. There are certain rights naturally conſe- Regaba. | 
\ 

Gold and 


of this ſort: The firſt univerſally; and the O- fer 
ther, where three half pennies of filver can be mines. 


quent on property, which are deemed to be re- 
ſerved by the crown as regalia, unleſs they be 
ſpecially conveyed. Gold and filver mines are 


extracted from the pound of lead, 1424, c..12. 
(three half-pennies in the reign of James J. is 


equal to about two ſhillings five pennies of our 


preſent Scots money, according to Mr Ruddi- 


man, Pref. to Diplom. Scot. p. 8 2.) Theſe 


were, by our ancient law, annexed to the crown; 
but, by an unprinted act, 1592, No. 12. they 


are diflolved. from it; and every freeholder, - 


(that is, as to this queſtion, every proprietor, 
tho? he ſhould hold his lands of a ſubject, 8. Dec. 


1739, D. Argyll), is entitled to a grant of the 
mines within his own lands, with the burden 


olf delivering to the crown a tenth of what ſhall - 


be brought up, 12. Jan. 1750, E. Hopeton. 


This unprinted ſtatute mentions alſo tin and 


copper mines, as if theſe were inter regalia. 


4. Salmon - fiſhing is likewiſe à right un- Sal 
derſtood to be reſerved by the crown, if it be fithing. 
not exprelsly granted ; but forty years poſſeſſion 


thereof, where the lands are either erected. in- 
to a barony, or granted with the Aer clauſe 
of fiſhings, eſtabliſhes the full right of the fal- 


mon-fiſhing in the vaſſal. A charter of lands, Faretry. 
within which any of the King's foreſts lie, 


does not carry the property of ſuch foreſt to 


the vaſſal. In charters granted with the right 


of a free foreſtry, the vaſſal was entitled to the 
privileges belonging to a King's foreſt, which 


— 


ſee in 1592, c. 128.1594, c. 210. Theſe were 


ſo grieyous to the neighbouring proprietors, 
that the court of ſeſſion gave their opinion 


for 
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for avplyig g to the crown, againſt the future 
erection of Ende into a Omen 24: 9 T 1680, | 
| "Ah Athole.” 

Res pe * 5. All the ſubjects, which were by the Ro- 
lice now man law accounted res publice, as rivers, high- 
© - inter rega- ways, ports, c. are, ſince the introduction of 
4%. feus, Held to be inter regalia, or in patrimonio 
3 and hence, encroachment upon a 
ghway is ſaid to infer purpreſture, R. M. 
| Rightof a . 4. 6. 74. F. 1: No perſon has the right of a 
es port. fige poke without a' ſpecial grant, which im- 
plies a power in the grantee to levy anchor- 
: "age and ſhore-dues, and an obligation upon 
him to uphold the port in good condition. In 
this claſs of things, our forefathers reckoned 
fortalices, or ſmall places of ſtrength, original- 
ly built for'the defence of the country, either a- 
gainſt foreign invaſions, or civil commotions; 
but theſe now eps with "tlie" lands in 9 
|cliatter. - \ n ; 
- Pt.. The vaſſal acquires right by his grant, not 
nents. il to the lands ſpecially contained in the 
Charter, but to thoſe that bas been poſſeſſed 
"forty years as pertinent thereof. But, 1. If 
the lands in the grant are marked out by ſpe- 
cla} limits, tlie vaſſal 3 is circumſcribed! by the 
tenor of his own right; which excludes 3 

ſubject without theſe limits from being perti 

nent of the lands, 17. Nov. 1671, Toung. 2. A 
night poſſeſſed: under an expreſs infeftment is 
+ Koa e ceteris paribus, to one poſſeſſed on- 
ly as pertinent. 3. Where neither party is 
infeft per enpreſſum, the mutual promiſcuous 
15 poſſeſſion by both; of a ſubject xs pertinent, 
. .-refolves into a commonty of the ſubject pofleſ- 
tied Butz if one of the parties has exerciſed all 
| e „ of — 


4 e 


Ls 


pable, while the poſſeſſion of the other was confi- 
ned to paſturage only, or to caſting feal and di- 
vot, the firſt is to be deemed ſole proprietor, and 
the other, to have merely a right of ſervitude. 
7. As barony is a namen uniuetſitatis, and unites Privilege: 
the ſeveral parts contained in it into one indi- of baron. 
vidual right, the general conveyance of a ba- ; 
rony carries with it all the different tenements 

of which it conſiſts, though they ſhould not be 

ſpecially enumerated, (and this holds even 

without erection into a barony, in lands that 

have been united under a ſpecial name, 23. 

March 1622, Ld. Borthwick). Hence likewiſe 

the poſſeſſion by the vaſſal of the ſmalleſt part 

of the barony-· lands, preſerves to him the right 

of the whole. The privilege of barony, though 

it carries no right of itſelt to the-regalia, with- 

out a ſpecial. grant, has the effect to tranſmit, 

from the baron to his heir or ſucceſſor, ſuch .- 

of them as the baron himſelf had formerly a 


right to, 15. Jan. 1668, E. Argyll, 


s 


8. The vaſſal is entitled, in conſequence of his 
property, to levy the rents of his own lands, 
and to recover them from his tenants by an 
action for rent before his own court; and 
from all other poſſeſſors and intromitters, 
by an action of mails and duties before the 
meriff. He can alſo remove from his lands, 
tenants who have no leaſes, and he can 


P 


grant tacks. or leaſes: to others. A tack. is a Tack or 
contract of location, whereby the uſe of land, leaſe. 
or any other immoveable ſubject, is Tet, to the 

leſſee or tackſman for a certain yearly rent, 
either in money, the fruits of the ground, or 
ſervices. It ought to be reduced into writing, 


as it is a right concerning lands; tacks, there- Verbal 2 


- 


fore, that are. given verbally,. to endure for a rack. ' 
wed. 


92 Of the VaſaPs Right Book II. 


term of. years, are good againſt neither party, 
for more than one year, 16: Juhy 1636, Keith. 
An.obligation to grant a tack is as effectual a- 
geainſt the granter, as a formal tack. A liferent- 
: er, having a temporary 1 in the fruits, 
may t tacks to endure for the term of his 
„ ⁵ ũ ß) a IE 
What is 9. The tackſman's right is limited to the 
included fruits which ſpring up annually from the ſubject 
in the ſet, either naturally, or by the induſtry of the 
| 3 — of tackſman; he is not, therefore, entitled to any 
Hof the growing timber above ground, and far 
leſs tothe minerals, coal, clay, r. under ground, 

the uſe of which conſumes the ſubſtance, 15: 
Tacks; Feb. 1668, Colquhoun. Tacks are, like other con- 
though in tracts, perſonal rights in their own nature, and 
them- conſequently ineffectual againſt fingular ſucceſ- 


 felves forsin the lands, whoſe right reaches to the re- 


N moving of tenants from their on property, not- 
wuithſtanding any tack they may have got from 
are now the former proprietor. To make tacks real, 
in certain. yere ſometimes executed of old in the form 
relpets of charters, and perfected by ſeifin ; but all 
rights. kacks were, by 1449, c. 17. for the encourage - 
8 . | | 
ment of agriculture, declared effeQual to the 
tackſman for the full time of their endurance, 
into whoſe hands ſoever the lands might come. 
Requifites ,_ 19+ To give a written tack the benefit of this 
of a real ſtatute, it muſt mention the ſpecial e 
1 F to the proprietor, which, though ſmall, 
2 er. park Fane 3 ; and it 
muſt be Muſt be followed by poſſeſſion, which ſupplies 
| followed © the want of a ſeiſin . ona the ſetter (or | 
by poſſeſ· leſſor) ſhall be diveſted of the pro before 
ſion; the term of the tenant's entry, the tack is not 
| good againſt a ſingular ſucceſſor ; for a tenant 
can have no en tis tack till that term, 


4 
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Dirl. 346. If a tack does not expreſs the term - | 4 
of entry, the entry will commence at the-next | | 
term after its date, agreeable to the rule, Quad 

pur? debetur, præſenti die debetur. If it does not 

mention the iſh, i. e. the term at which it 

is to determine, it is good for one year only; 

but, if the intention of parties to continue it 

for more than one year, ſhould appear from any . 

| clauſe in the tack, e. g. if the tenant ſhould be 

obliged to lead annually a certain quantity of 

coals, it is fuſtained for two years, as the mini- 

mum, 22. Nov. 1737; Ridpath. Tacks granted to 

he. wwe or with an indefinite iſh, have not and the 
the benefit of the ſtatute, Gilm. June 1666, Dobie. ſh mult | 
If a tack has the eſſential characters of a con- 3 
tract, it is effectual againſt the granter and his 
heirs; tho? it ſhould have none of the ſolemni- I 
ties neceſſary to bring it within the ſtatute, e. g. 

tho? it were granted for perpetuity, 26. Jul 

— t, Crichton, or were not clothed with 4 

11. Tho' this act mentions 2 tacks of land, 
cuſtom has by analogy extended it to tacks of Tacks of 
mills, ſalmon-fiſhings,' and collieries, all which mills. 
are ſubjects fundo annexa ; but tacks of houſes 

within borough do not fall within the act, be and of 
cauſe theſe are, by the more common practice, _ 

ſet from year to year, F. 5. Feb. 1680, Rae, ci- borough. 
does not defend the tackſman againſt the land- 

lord's ſuperior, when the fee opens to him by 

non entry; for the ſuperior is not bound to 
regard any deed of his vaſſal, not conſented to is 
by himſelf; but, the heir's entry, the 
tackiman's right, which before lay dormant, 

reviyes, and continues for as many years as 


) 


2 


A clauſe 
| of reten- 
tion, 
good a- 
ainſt 


K (<< ® 


ſucceſſors, : 


Bogk 11, 
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the tack had to run * he was firſt excl 
ed. The ſame doctrine obtained in ward. 

12. If the tack- duty be made payable, not 
to the ſetter himſelf, but to one of his credi- 


if tors; or if the tackfman be allowed retention 
thereof, by his leaſe, in payment of a debt due 


to himſelf by the ſetter, ſuch. clauſe is unavail- 
able againſt ſingular ſucceſſors ; for the ſtatute 
was only . to ſecure tackſmen i in their 
poſſeſſions, not the creditors to whom the tack- 
duty might be made payable. The contrary 
ine would render tacks equal to rights 
"of wadſet; and conſequently, as tacks need no 
be regiſtered, would deſtroy the ſecurity intend- 
ed for purchaſers by the NE Singular ſue- 
WW therefore can, in ſuch caſe, ſue the tackſ. 
men for the duties contained in their tacks ; 
but where the tackſman himſelf is the creditor, 
the clauſe of retention will defend him, as to all 
tack. duties prior to litiſconteſtation, or other 
legal interpellation, Falc. vol. 1. 240. Tacks, 
being quodammodo real rights, entitle the tackſ, 


man to an action of mails and duties, or of 


Tacks are 
 ſonae, 2 choice by the ſetter of a proper perſon 


Aricli 
Juris. 


removing, againſt poſſeſſors; and, if he has 

been ſeven. years, in poſſeſſion upon his tack, 

- he has the benefit of a poſſeſſory judgment, 
whereby he may continue his eftion. even 

"I one having a preferable 05H till his 

Bok be formally reduced, 4. 1. 25. 

13. Tacks. neceſſarily imply a deleftus per- 


for his tenant. Hence the conyeyance of a 

tack, which is not granted to aſſignees, is in- 

fectual without the landlord's conſent. A right 

af tack, tho! it be heritable, falls under the fur 

mariti, becauſe it cannot be ſe ed from the 

during cattle and implements of b 
; * 10 


* 


th. Mi... A466 * * 


WAS <4 1 * 


* 
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which are e ſubjects, Fan. 1734, Hume: : 


A tack therefore granted to a ſingle woman falls 
by her marriage, becauſe the marriage, which 
is a legal conveyance thereof to the huſband, 


"cannot be annulled. This implied excluſion of 
aſſignees is however limited to voluntary, and 


does not extend to neceſſary aſſignments, as an 


adjudication of a tack by the 'tackſman's credi- 
tor; but a tack, expreſsly excluding aſſignees, 
cannot be carried even by adjudication, Falc. 
vol. 1. 217. Liferent tacks, becauſe they im- Liferent 
port a higher degree of right i in the tackiman, tacks are 
than tacks for a definite term; may be afligned, aſſignable, 


unleſs aſſignees be ſpecially excluded: Theſe, | 


therefore, when granted to a woman, do not 
fall by marriage, though Craig aſſerts the con- 
trary, 279. § 6. 

14. It is not a fixed point, whether a tack! Tackt: 

man may ſubſet the lands, without an expreſs men may 
power of ſubſetting. Lord Stair, 2. 9. 22. ſubſet. 


and Mackenzie, h. I. affirm he cannot; but it 
was adjudged, Harc. 9 55; that he might, even 


where the tack excluded aſſignees, per expreſſum; 


far more ought he to have this power, where 
the excluſion of aſſignees is only implied. A 


ſubtack requires the ſame ſolemnities, and bas 
the ſame effects, as a principal tack : It de- Effect of a 
fends againſt ſingular ſucceſſors; and the prin- ſubtark. 


cipal tackſman cannot, by renouncing his tack 


to the ſetter, hurt the right of the ſubtackſman. 
An aſſignee to a tack is perſonally liable to 
the ſetter, not only for the current tack duties, 
while his aſſignation ſubſiſts, but for thoſe that 


remained unpaid at the date of the aſſignation; 


for he comes in place of the cedent, or princi- 
pal tackſman, and ſo is bound as fully as he; 
yet without extinguiſhing the obligations un⸗ 


der 


| has no 


lace in 


| - judicial 


tacks, 


Rentals, 
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der which the cedent himſelf was laid by the 
es e tack. | A ſubtackſman may pay his 


nant he is; but the ſetter is preferable on it, in 
as far as it remains unpaid, in a competition 


tack diſſolved at the term fixed for its expira- 
tion, they are underſtood, or preſumed, to have 
entered into a new tack upon the ſame terms 

with the former, J. 14. loc. cond. ; which is 
called facit relocation, and continues till the 
landlord warns the tenant to remove, or the te. 


where cautioners are always interpoſed, tacit re- 


the written tack, becauſe the cautioners in theſe 


the expiration of their tacks, Dec. 1719. Bethunc. 


ther to the lineal ſucceſſors of the ancient pofleſ- 
ſors, or to thoſe whom the landlord deſigned to 
favour as ſuch, for an eaſyorfavourable tack-du- 
ty. Theſe tackſmen had the name of kindly 
tenants or rentallers; and at their entry they 


tack-duty to the principal tackſman whole te. 


with the other creditors of the principal tackſ- 
man, 31. Jan. 1665, Anderſon. - . 
15. If neither the ſetter nor tackſman ſhall 
properly diſcover their intention to have the 


nant renounces his tack to the landlord: This 
obtains alſo in the caſe of moveable tenants, Who 
poſſeſs from year to year without written tacks. 
In judicial tacks ſet by the court of Seſſion, 


location cannot ſubſiſt on the ſame footing with | 


tacks are looſed from their engagement, at the 
expiration of the term to which they had bound 
themſelves ; neither is there any deed of the | 
court, by which their conſent to continue ſuch 
tack can be inferred ; for they are not in uſe to 
warn their tackſmen to remove: Judicial tackſ- 
men are therefore accountable as factors, after | 


16. Rentals (now ſeldom uſed) were a ſort 
of liferent-tacks, arg. 1587, c. 68. granted, ei- 


IG 


paid 


caſe of an 


— 
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for their right, more or leſs, according to the 


cuſtom of the barony. If the rental was not 
delivered in writing to the rentaller, it could 
not operate againſt the landlord's ſingular ſuc- 


ceſſors ; but an enrolment of the tenant as a 
rentaller, in the landlord's rental-book, was 


effectual againſt the landlord himſelf, and his 
| heirs. A rentaller who aſſigned his right with- A rental- 


3 


n paid a certain ſum, as a preſent to the landlord 


— 


„ 


out the landlord's conſent, was puniſhed for ler who 


his ingratitude, by the forfeiture of his rental; 


whereas, in common tacks, there is no forfei- 


ture; the „ ex is only null, except in the 
ignation by marriage, which is ex- 
How long | 


plained above, F 13. Where the rental was 
granted to the rentaller perſonally, it was found 


to laſt only during the joint lives of the ſetter 
and rentaller, 5. Fuly 1625, Ayton; contrary, 
both to the nature of liferent-tacks, and to the 
opinion of J. Stair, 2. 9. 20. Where it was 
granted to the rentaller and his heirs, it deter- 
mined upon the death of the firſt heir, 13. 


March 1632, Ahannay, conformable to J. 14. 


C. de wſufr. 


17. In tacks of land, the ſetter is commonly 
bound to put all the houſes and office-houſes, 
neceſfary for the farm, in good condition at the 


aſſigns, 


orfeits 
his rental. 


rentals 
endure, 


f 


Obliga⸗ 


tions up- 


on the ſet» 


ter, in 


tenant's entry; and the tenant muſt keep them, tacks of 


and leave them ſo at his removal. But in tacks land ; 


of houſes, the ſetter muſt not only deliver to 


the tenant the ſubje& ſet, in tenantable repair 


at his entry, but uphold it in that repair du- 


ring the whole years of the tack; and, if it 
_ ſhould become inſufficient before the iſh, tho? 


without the ſetter's fault, the tack-duty muſt 
either be entirely remitted, or ſuffer an abate · 


ment, in proportion to the damage ſuſtained by 


| the 


houſes. ' 


in tacks of 
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; f thotenatt,'s. Jan. 1667, Hamilton, P. Falc. 10. 
Obliga- 18. A tenant, if his landlord ſhould refuſe the 
tions on unrein, when offered in due time, is lia - 
mans ble only for the prices, as fixed for the ſheriff 
'? . fiars of that year; but, if he has not timeouſly 
offered his rent in kind, he muſt pay the value 
at the ordinary prices of the country; and, 
over and above, make good to the heritor the 
damages incurred by him through the not de- 
livery, if, e. g. he ſhould be thereby diſabled 
from performing a contract with a merchant to 
whom he had fold his farms. If the inclemen- 
cy of the weather, inundation, 'or calamity of 
war, ſhould have brought the crop an 
in caſe of extraordinary damage lus tolerablle ), 
a: £2 the landlord had, 1 * 8 a law, no 
þ claim for any part of the tack-duty : If the 
damage was more moderate, he might exact 
„the füll rent, J. 25. $ 6. locati. It is no where 
defined, what degree of ſterility or devaſta- 
tion makes a loſs not to be borne; but the ge · 
5 neral rule of the Roman law feems to be made 
as to pu- ours, by Di#l. 108. Tenants are obliged: to pay 
no ceſſes nor public burdens, to which they are 
i not expreſsly bound by their tacks; but the law 
5 -—_ » . mntſelf divides the burdens of the ſchoolmaſter 8 
; ſalary, equally between the proprietor and his 
tenants, 1696, c. 26. Clauſes were formerly 
tmhrovn into moſt tacks, obliging tenants to 
as to fer. ſervices indefinitely, under the name of arriage 
and carriage, or ſervices uſed and wont; but, 
by the a eee, ward · holdings, tenants 
ure exempted from ſervices, that that not be 
Raney mentioned, either in their tacks, or 
2 writing; 5 Os, 
TP which continue as W 
| 1 9. Tacks 


— 
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19, Tacks may be evacuated during their Deſtitu- 
currency, 1. In the ſame manner as feu- rights, 592 t. 
by the tackſman's running in arrear of his tack. 25 en 
duty for two years together. This irritaney, currency 3 | 
though it was, by our former practice, triable 
only by the court of ſeſſion, may now be de- 

— before the Judge- ordinary, by Ack. S. 
14 Dec. 1756. but it may be prevented by 
the tenant's making payment at the har before 
ſentence. Where, the tenant either runs in 
arrear of one year's rent, or leaves his farm un- 


cultivated at the uſual ſeaſon, the Judge · ordi- 


nary, when applied to by the proprietor, is re- er 


e eee Act. S. to ordain the tenant 
give ſecurity for the arrears, and for the rent 
of "he five following crops, if the, tack ſhall 
ſubſiſt ſo long; otherwiſe, to decern him to re- 
move, as if the tack was at an end. 3. Tacks 


may be evacuated at any time, by che mutual 


conſent of parties, e. g. by the tackſman's re- 
nunciation accepted by the proprietor; but ver- | 2. 


bal renunciations may be reſiled from... 


20. The tenant, who intends to quit his upon 


poſſeſſion at the iſh of his tack, ought, in tei de- 


a . 
Craig's opinion, 268. 5 3. to deliver a written re- tion. 225 


nunciation thereof to his landlord, forty days 


before the term of Whitſunday at, or imme- 


diately preceding the iſh ; but renunciations 
are now ſeldom reduced into writing, when 
they are not to have effect before the iſh. 


The landlord, when be wanted to remove a te- 
nant whoſe tack was expiring, or who poſſeſ- 


Ted without a tack, might, by our old cuſtom, 
upon à previous verbal notice given to him, 

eject him via facti, the very day after the term i 
at which he was obliged to remove, Cr. 268. . 
M 4. ww by 155 5 39. the tenant, upon a pre- 


ER 


; wi 


% 
3 
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cept * by the landlord, muſt be warned 


Warning, forty. days preceding che term of Whitſunday 


before deſcribed, perſonally, or at his 4 


houſe, to remove at that term, with his I 
and effects. This precept muſt be alſo execu- | 


ted on the ground of the lands, and thereafter | 


read in the pariſh- church where the lands lie, 


after the morning ſervice, and affixed to the 


moſt patent door thereof. Whitſunday, tho? it 


be a moveable feaſt, is, in queſtions of remo- 


Vving, fixed to the 1 5th of May, by 1690, c. 39. 
in tene - In warnings: from tenements within borough, 


| ments 


rough. 


7 Warning 


it is ſufficient that the tenant be warned forty 


bo- days before the iſh of the tack, whether it be 


Whitſunday or Martinmas, 21. Nov. 1671, Rid- 
del; and, in theſe, the ceremony of chalking 
the door is ſuſtained as a warning, when pro- 
ceeding upon a verbal order from the proprie- 
tor, tho? without the warrant of a n 
24. June 1709, Barton. 

21. This proceſs of warning was preciſely 


is not now neceſſary for founding an action of removing 


preciſely 
necellary- 


againſt tenants, till the above-quoted Act &. 
14. Dec. 1756, which leaves it in the option 
of the proprietor, either to uſe the order pre- 


ſcribed by 1555, c. 39. or to bring his action of 
removing before the Judge- ordinary; which, 


if it be called forty days before the ſaid term of 


* N ſhall be held as equal to a warn- 


Where the - tenant is bound, by an ex- 
pred clauſe of his tack, to remove at the iſh-of 


it without warning, ſuch obligation is, by 
the ſaid act, declared to be a ſufficient warrant 
for letters of horning, upon which, if the land- 
| lord charge his tenant forty days before the 
1 "0 3 the 1 is authoriſed to e- 


Jett 


* 


„„ „ a RE i APY te lh oo fe 
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| jet him within ſix days after - the term Kol re- 

moving expreſſed in the tack. | 
| 22. Actions of removing might, even 8 Extraor- 
fore this act of ſederunt, have e. purſued dinary 


| without an previous e uM = 25 e =» removing : 
0 elze 2 


tious poſſeſſors, i. e. perſons w 
poſſeſſion by force, or who, without any legal 


title, had intruded into it, after the laſt poſ- - 
| ſeffor had given it up. 2. Againſt. poſſefſors 
who had a naked tolerance. 3. Againſt tenants 


who had run in arrear of rent, during the cur- 
rency of their tacks, P. Falc. 13. 4. Againſt 


ſuch as had ſold their lands, and yet continued 
to poſſeſs after the term of the purchaſer's en. 


try; for ſuch poſſeſſion is without a title. Up- 
on the ſame ground, warning was not requi- 
red, in removings againſt poſſeſſors of life- 


rented lands, after the death of the liferenter 
who died in the natural poſſeſſion: But if he 


poſſeſſed by tenants, theſe tenahts could not 


be diſturbed in their poſſeſſions till the next | 
Whitſunday, that they might have time to 


look out for other farms, Cr. 270. 13.; but they 


might be compelled to remove at that term, | 


by an action of removing, without warning, 
16. Feb. 1628, Thomſen. In the caſe of a life- 


rent-tack, no action of removing was, before the 
above quoted Act. S. 14. Dec. 1756, competent 

on the death of the tackſman againſt his re- 
preſentatives, without a previous warnin 4 


terms of the act 1555, 13. Feb. 1630, I. 
allan; for, in every caſe, where the 23 


had granted a tack, warning was neceſſary. ny 
23. A landlord's title in a removing, let it ꝓne kand- N 
be ever ſo lame, cannot be brought under que: lord's titly 
ſtion by a tenant whoſe tack flows immediate- in a re- 
1 ly from him ; 92 if he is to inſiſt againſt te- moving. 


nants, 


\ 
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nants, not his own, his right muſt hs perfett. 
ed by inteftment, unleſs it be ſuch as requires 
no infeſtment, as terce, Ic. The ſein? itſelf : 
zs a ſufficient title againſt tenants who cannot 
Ph ſhew a better; but, if the defender 3 N 
right in the lands, the purſuer muſt alſo pro- 


| duce the relative charter. The eifin mult. be 


dated prior to the precept of warning; other- | 
wiſe the precept will be null, as granted @ non 
habente pote/tatem; and conſequently, the remo- 
ving alſo which is founded on it: But, if an 
heir ſhould before entry warn a tenant to re- 
move, his bare right of apparency will ſupport | 
the warning, if he ſhould ſerve heir and infeſt 
himſelf on is ſervice, prior to the citation in 
the ſubſequent action of removing; 28. July 


1637, E. Haddington. If a proprietor is to re. 


move a tenant, whoſe right is derived from 
one who has been in poſſeſſion, he ought to 
make that perſon a party to the ſuit. 8 
24. The defender, in a removing, muſt, be- 
fore offering any defence which is not inſtant- 
ly verified, give ſecurity to pay to the ſetter 


the violent profits, if they ſhould be awarded 


not l. 


againſt him, 1555, c. 39. Theſe are ſo called, 
becauſe the law conſiders the tenant's poſleſſion 
' after the warning as violent. They are eſti- 
mated, in tenements within borough, to dou- 
ble the rent; and in lands, to the higheſt pro- 
fits the purſi river; have made of — by 
3 the feuber by a tenant, or by him- 
25. If the 4 ion ine ſhall be paſſed 
from, or if the landlord ſhall, aller uſing warn- 
ing, accept of rent from, the tenant, for any | 
term ſubſequent to that of the removal, he is 
| 9 to have my his mind, and tacit 
relocation 


I : 


1 
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| the fruits, as he had by the Roman law, I. 7. pr. 


| gence, ready 
poinding. If the poinding de attempted be- 


againſt the aſſignees to the tack, or ſubtenants. 
26. The landlord has, in ſecurity of his tack - The land- 
duty, over and above the tenant's perſonal ob- lord's hy- 


pothec on 


ligation, a tacit pledge of hypothec, no only in the fruits. 


in quib. cat. pign. contr.—l. 61. g 8. de furt. but 


in the cattle paſturing on the ground. The 
corn, and other fruits, are hypothecated for 
the rent of that year whereof they are the 

| crop, Mackenzie, 5. 1. 5 12.3 for which they re- 


main affected, tho! the landlord ſnould not uſe 


| his right for years together, 25. Fuly 1623, Hay. 
In virtue of this hypothec, tlie landlord can, 


1. Retain the corns upon the ground, tho? a Its effects, 


creditor of the tenant ſhould have legal dili. either by 


eady to be executed againſt them by retention, 


fore the term of payment of the tenant's rent, 


the landlord may ſtop it, unleſs ſufficient ſecu 


rity be offered to him for that year's rent, 21. 
Jan. 1947, Cratofurd: And if the tack-duty be 


payable in victual, the ſecurity muſt be offered 
for the tenant's ſpecifical delivery of the farm- 


bolls, Falc. vol. x. 252. Tho' the poinder ſhould 


leave corns on the ground, ſufficient for an- 


ſwering the refit, the landlord may ſtop the di- 
ligence ; becyuſe- what is ſo left may be de- 
ſtroyed or carried off, before the term of pay- 
ment, till which term the landlord cannot 
make it his own: But he is not at liberty to 
ſtop a creditor's 1 aſter the term, if 
ſufficiency of corns be left for the rent; be- 


cauſe 


8 


cauſe he can nftantly appropriate PO is fo 
Me left to his own payment. | 
or reco- 27. This hypothec entitles the landlord, 2, 
very of 10 recoyer all corns that are carried off from 
che corns, the tenant, either b legal diligence, or vo- 
luntary purchaſe. Tho' a tenant, who 1s liable 
in ſilver-rent, cannot well pay it, but by the 
dale of his corns, the landlord's right extends 
in practice, even to that caſe; and our older 
deciſions carried it ſtill farther, againſt purcha- 
ſers in public markets, 29. March 1639, Hay, 
Contrary both to equity and public policy. 
either via The landlord may bring back the corns, with- 
ac, cout the authority of a judge, if he uſe his right 
de recemi, 11. Dec. 1672, Crichton; ; unleſs where 
242²⁊ꝛ creditor has made them his oj by complete 
orbya 4 diligence, 24. June 1745, Cu But in 
. — 29 5 where * landlord has 4 exerci- 

- action. ſed his right of recovery immediately, he muſt 
make it good by a common proceſs. _ nn 

Hypothec 28. The whole cattle on the ground, = hy 
on cattle. ſidered as a quantity, are hypo ecated for a 
yu $ rent, one after another ſucceſſively. The 
landlord may apply this hypothec for payment 
of the paſt year's rent, at any time within 
three months from the laſt conventional term 

of payment, X. 76. after which it ceaſes for 

_ that year. As the tenant may increaſe ſub- 

E of this hypothec, by | purchaſing oxen, 
_ _theep, Nc. ſo he can impair it, by felling part 
1 bis ſtock; but if the landlord ſuſpe&s the 
tenant's management, he may, by ſequeſtration 
or POE: wo his rg ho _— was before 
gen upon: the whole ſtock, | ſpe yon 
every individual. A ſuperi yd; 10 4 hypo- 

thec for his feu-duty, of he ſame kind with 
"> juſt explained, Mackenzie, A. f. F. 12. 
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Me 7. Of the 2 ranſmiſſion of, c. 185 


29. 1 tacks of houſes, breweries, Gone: and Hypo - 
other tenements which have no natural fruits, thec on 
the furniture and other goods brought into the 2 og 
ſubject ſet (7 . et illata), are a 


ord for one year's rent, 7. Dec. 
1630, Dick : But the tenant may by fale impair 


| this hypothec, as he might that of cattle in ru- 


ral tenements ; and indeed, in the particular 
caſe of a ſhop, the tenant rents it for no your 4 
Fire than as a place of ale. wo 125 


Trr. 7. of the 7 9 of Rights " mn. op 
 firmation | 


nd Refignation. 1 


 Vaſſal may cranlinſ his feu, either to u- Trang, 
niverſal ſucceſſors, as heirs; or to fingu- ation of 
r ſucceſſors, i. e. thoſe who acquire by gift, feudal | 


purchaſe, or other ſingular title. This laſt rights. 


fort of tranſmiſſion ry either voluntary, by 


diſpoſition ; or neceſſary, by adjudication. 


2. By the firſt feudal rules, no ſuperior could 
be 60 lled to receive any yafſal in the lands, 
other than the heir expreſſed in the inveſti. > 
ture; for the ſuperior alone had-the power of The vac. 
aſcertaining, to what order of heirs the fee fal's pow- 
granted b himſelf was to deſcend, F. 24. Feb, r te. 


16855 Cleland. Hence Crai aig juſtly maintain. tranſmit 


to a fin- 


ed, that no vaſſal could limit his deſcent gular 
ucc eſfor... 


of his feu, to any new order of heirs, with- 


out the ſuperior's conſent, p. 344. $ 20. But 
this right of refuſal in the ſuperior did not take 
place, 1. In the caſe of creditors, appriſers, o or 
adj udgers, whom ſuperiors were obliged to re- 
ceive upon payment 5 a year's rent, 1469, 

c. 37,—1672, c. 19. the caſe of pur · 
chaſers of bankrupt bares; who were put on 


the fame POR, with COON. by 1681. 
'Aa os 


e Of the Tranſl of Book * 


F. 17. Fed wich 16 160 % & 40 The Cr 
e ct uſes no voluntary iſponee, on His pay in jy 
Dofition. to the exchequer, of a a ſixth 5 
c e. valued rent. 
8 Notwithſtanding the -ge neat Alte above 
mentioned, indirect HEY. were in practice 
fallen upon, to compel ſuperiors to receive all 
0 ſingular PEEL, 5.64 Be by a bond granted by 
tze vaſlal, diſponing, to the ; diſponee, - who 
| thereupon adjudged the lands: And riow, by 
is now" 40. Geo. II. for aboliſping ward-holdings, the le- 
nada gfllature, | looking upon vaſſals as proprietors, 
_ and not merely as beneficiaries, has directed 
ſuperiors to enter all ſingular ſucceſſors, who 
ſhall have got from the vaffal a A diſpoſition 
MY Pg procuratory of r reſignation ; : they 
Og s receiving the fees or caſualities that law 
Mn es them to, on a x vaſſal's s entry, 1 1.6. ayear's 
rent. As this was enacked, merely for the more 
. making up of the hes of pur- 
- | aſers, without recurring to the former tedi- 
dus methods, it does not ſeem to hy ſuperiors 
under the neceſſity of entering incorporations, 
=p by which the whole, caſualities- of ſuperiority 
+ 1:4" be 5 be for ever loſt to them. 
| . 4. iſpoſitions, to be holden m the diſponer, 
a” are tran{miſſions only of the property, the ſu- 
EN periority Ans; a8 formerly. is ſort 
does not nécellarilf require a confirmation by 
the granter's ſuperior, ut his, vaſal con- 
17 the ſame, notwithſtanding the fubaltern 
Confir- right granted to the ſubvafſal ; bat becauſe the 
$7 A Cha co property is expoſed to the "hazard of 
- « rights, All the caſualities falling by his immediate ſu- 
their ef. perior, where Genkmation : is Fact adhibited, it 
feats. 1s commonly applied for; and, when granted, 
it ſecures againſt all * caſualitie ties as entirely 


/ | 7”, > Oy 
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granter and e it was enaRted'f for the &- — 2 . 


re e (bs : 


| ion. Where he, 


Pg 
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Cc off, Or the operty,, E. R 
a .; Bü t can Hardly 4 fin "AN 
plained into 2, renunciation by the ſu err, of - 
his gther e \ from the nature = 
infer only a tem- 


contract, w 


2 3 © he reng, or to, any W fis. 


of, S.. 2 0 
e 2. 3+ 8, had by. qr ang ET 
75 AS "Itrong effects As public; -byt 8 they - 
ht, before eſtabliſh 8 the regiſters, Have 


been 2 quite concealed from all but "the Baſe 


.curity of purch ers, hy 1649.6. 105. that who. Fe” 
"ever purchaſed lands on an onerous title, and public. by 

attained poſſeſſion. thereof, ſhould be preferred: our tor-. 
to ons. claimmg under a Private right, the” mer TOs 
it, aonld hear, a date prior, to his. Tho 175 op- 
poſition runs, by.t the n of the ſtatute, ; 

ween onerous.1 ts e lothed | with polen, 
215 5 10 Tights, the 2.2 Was ſo explained by 

that that 2p. ny and public right, whe- 


FO 


ther Hollowed by 7 n. 'or not, was. prefer- 
red to a priyate 2 85 „not followed by poſſeſ-. 
ale, right came t to 6 cloth- 


7 wit e was . eſteemed effectual 
om that 5 gab ule the preſumption, of 


6 Poulin, ariſing from its latency, was there- 
t 


off: And indeed, alter the = 16017, 


br hk dee the bc Sede | deeds, | 


private as well as yblic, the mo acts 
520 poſſe 1 on e bY ot; c 1 
rig . 8. this diſting ion, 'W wa no 
"longer neceſſary ae the eſtabliſhment of the HIS 


| re ren, Preh wg 0 lands extremely 


Precarious, by 1 1g them on 
uncertain! n proof by witneſſes 1 the diſponees 
FN ele, 


x 


2 3 
— —— 


N * 


| „ of the charter or diſpoſition granted by the 
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8 uſual ſtyle in tranſmiſſion of lands, the dif- 


| infeftment, both a me an 
E 
precepe of the diſponee; upon which, if ſeifin is taken 


bow con» plic right is null without confirmation: But, 


Of, the dhe "ER of Bock . 
that di- "felon, all infeftments | are by 1693. e oY. 


— - declared to be for the future preferable, accor. 
ken of. ding to the date of their ſeveral regiſtrations; 
| without reſpect to the former diſtinctions of 
baſe and public, or of being clothed and not 
clothed with poſſeſſion. 
3 Diſpoſitions to be holden of the granter's 
ſuperior may be perfected, either by confirma- 
tion, or reſignation; ; and therefore, they ge- 
nerally contain both precept of ſeiſin and pro- 
curatory of reſignation. When the receiver is 
to complete his right in the firſt way, he takes 
ſeiſin upon the precept; but ſuch ſeiſin is inef- M 
Cookir- fectual without the ſuperior's confirmation; for Wi 
mation of the diſponee cannot be deemed a vaſſal, till the 
public ſuperior receive him as ſuch, or confirm e's 
rights, holding. This confirmation uſed former|l 
to be adhibited by the ſuperior, upon the ba 


vaſſal ; but, ſince the acts im g certain du- 
ties on deeds written upon a7 en paper and 
archment, is always written in a charter apart, 
in which the ſuperior recites at full length the 
charter confirmed, and then ſubjoins his own 
+. confirmation or ratification thereof, By the 


Seifin ta- (poſition contains an . 9c ___ 6 a 
7 


tha me indefinitely, it is conſtrued in favour” of the 
and de 7 diſponee, to be a baſe infeftment, becauſe a pu- 


if the receiver ſhall afterwards obtain the ſu- 
Elbe confirmation, it is confi , as if it 


d been, from the beginning, ublio right. | 
See 15. Fu 5 B. of Aberdeen 4 EY 0 
1 55 7: Where 


7 


Tit. 7. Rigbis dy Confirmation, &c. 199 


7. Where two ſeveral public rights of the Confir- 
fame ſubject, are confirmed by the ſuperior, mations 
their preference is governed by the dates of of owe 
the confirmations, not of the infeftments' con- I ore 
firmed; becauſe it is the confirmation which ference. 

completes a public right. This was fpecially 
| provided in the caſe of confirmations from the 
crown, by 1578, c. 66. ; but the reaſon of the 
rule holds in all confirmations, whether flow- 
ing from the crown or a ſubje&-ſuperior ; and 
therefore that ſtatute muſt be conſidered 
merely as declaratory, and not as having in- 
troduced any new rule. In confirmations from prefe- 
the crown, it is the charter firſt paſſing the rence in 
ſeals that is preferred, becauſe the ſeals are in confirma- 
place of the royal ſuperſcription, 26. Feb. 1680, 293, 
L. Clackmannan ; unleſs he, who has preſented 3 
the firſt ſignature, has been obſtructed in com- 
pleting his right, by the indirect methods or 
nimious diligence of his competitor, 6. Dec. 

1678, Mill. ARIEL 

8. Tho? a public right becomes, by the ſu- Effect of 

perior's confirmation, valid from its date, St. 2. confirma- 
3. 28. yet if any mid-impediment intervene tion. 
betwixt that period and the confirmation, to 
hinder the two from being conjoined, e. g. if 
the granter of a public right ſhould afterwards 
grant a baſe right to another, upon which ſei- 
in is taken before the ſuperior's confirmation 
of the firſt, the confirmation will have effect 
only from its own date; and conſequently the 
baſe right firſt completed, will carry the pro- 
perty of the lands, preferable to the public one. 
9. Reſignation is that form of law, by which/regona- 
a vaffal ſurfenders his feu to his ſuperior ; and tion $4 
it is either ad perpetuam remanentiam, or in fa- perpetuan _ 
vorem. In reſignations ad remanentiam, ow: g haeng 


Of ehe-Trayfmiſſion. of Book Ul 


eue reſigned, to the effect chat! i gay re- 
main with the ſuperior, the ſuperior ho he. 
fore had the ſuperiority. a 2 . the re. 
ſignation, the pra gs Le lands re. 

 . ſigned: And as his infeftment yo] abt {hill 
ſubſiſted, ane the right by Which 
de had given his vaffal the property, there- 

fore, upon the vaſal's ref atio the Tupe- 

rior's right of property revives, and, is confoli- 

dated with the ſuperjority, witho t the ne- 
3 of a new ,infeftment ; ſo that reſigna- 

tions ad remanentiam are truly. extinctions, not 

1 of a right. The property returns 

buy this reſignation to the ſuperior, with all the 

' how bur. burdens charged upon it by the vaflal, which 
dened. could have affected any ſingular ſucceſſor, 25 
feus, tacks, rights of annualrent, &c.; for the 
ſuperior's voſuntary accepting of the reſigna. 
tion from the vaſſal, implies a confirmation of 

all theſe. The reaſon has been already given 
why it is otherwiſe, when the fee returns to 
tte ſuperior in virtue of any feudal, cafuality, 

2. F. 35. This ſort of reſignation was not or- 

_  dainedto be recorded by — act 1617, for re- 

giſtering real urch - which omiſſion, becauſe it 

weakened the ſecurity of Angular, ſucceſſors, 
: is now ſupplied by 1669, c. 3. 

Reſigna- .* "36; Reſignations in Hover en are made, not 
tion in E wich an intention that the property reſigned 
vorem, ſhould remain with the ſuperior, but. that it 

ſhould be again given by him, in favour either 
of the reſigner himſelf, or of a third party; 

5 They have not therefore 955 effect, like reſig- 
does not nations ad ramanentiam, of diyeſting the re- 

diyeſt the ſigner; for the ſurrender; is not attended with 
e xd —— or —_ Ae of ane 


To 


| the vaſfat furrenders' the lands, 'by 


vaſſal himſelf. , proprits > iba: 0 by his pro- tion pro- 
_ curatbr, in virtue of the procuratory, or power 8 mani. 


Ar in 


ed ertonevitllh 
ſtone, And fi 


fit: 7. Rights eee. &c. 191 


the property to che fi perior, but is ; ably uſed 
az 2 ſtep to'convey Fr to Naber; edu equently till ſeiſin = 
the fee remains in the refigner, t till the rere 5 the re- ä | 
in whoſe favour reſignatiom is made; „„ 
tight from” the ſuperior ected by kein, 
G. 436 C17. Add it f is, becauſe reſignations 
in favorem are but incomplete perſonaf 'deeds; . 
ah a e hs as made no proviſion for recor- ns 15 
nce, the firſt ſeifin on à ſecond _ gl 
10 nation is preferable to the Kt feifin upon 
e firſt reſi Gan; bur the fuperir; accepting 
a 1 80 re mation, whereupon a' prior feifin 
wy be taken jn rejudice to the firſt reſigna- 
tary, is hable i 1 mages. It all reſignations, _ 
| Ds. _ o 
ſyitibol of aff ati baton on Ris Knee to the ton 
ſuperior, who, in the caſe of à refi nation in fa- | 
vorem, immediately delivers it to the difponee: 
And upon this fac, a notorial 3 
extended, which co wietes the 40 of reſig 
tion. A pen is it 78 uſed for a in 
the c ceremony of re Sk. 
8 Refi tion 2 Wade Adier by the Reſigna. 


to refign, contained in hg difpfition. If the“ 
vaſſal refign ad femanentiam propriis manibits, he 
himifelf, as well as the notary, muſt fign the. 
inſtrument,” 1 5585 57K. 19855 which ſtatute is ex- 
erms, though it was per- 
aps intended 1 80 656 place, only where the 
reſigner had ſubſcribed 'no Pellet, obligation 
or conveyanice, that ſuth reſignation" might 
hot reſt folely bn the eredit of tlie notary. Te- Symbols 
nements within boroty l had Been Bug refigh- of teig. 
| ols of earth and nation 
iche were ſuſtained; in bb, 
reſpett ** 2 


- * , * & a} * 
+ Pa * 8 nn , 4; * 
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The act 
diſpen- 
ſing with 


192 Of. the Tranſmiſfon of Book II. 


| reſpe& of the univerſal communis error, 7. Feb, 
MY 1708, Calderwoad : But, by Act. 11. Feb. 

that year, all ſymbols are prohibite 

nations, other than ſtaff and baton. 


a in reſig- 


12. By ſtatute 1594, c. 214. the neceſſity of 


producing procuratories or inſtruments of re- 


ſignation, or precepts of ſeiſin, is diſpenſed with, 


the pro- where the rights and infeſtments themſelves 
ducdion of have taken effect by poſſeſſion, for forty years 


reſigna- 
tions. 


'4 


together. Procuratories and precepts. were, .in 
thoſe days, written ſeparate from the diſpoſi- 
tions on which they proceeded; and the view of 
the act was, that the validity of the infeſtment 


ſhould not depend upon the preſerving of wri- 


_ tings, which were conſidered as little worth the 


that tailzies are frequently executed by ſimple 


keeping: But now that the procuratory or pre- 


cept is ingroſſed in the deed of alienation, and 


procuratories, ſuch rights, if not ſupported by 
ſome ſeparate deed diveſting the granter, can- 
not ſtand on the footing of this act, (thoꝰ they 
may, in moſt caſes, be ſupported by the poſte- 


Tior act of preſcription, Tee 3. 7. 2. 3.), without 
production of the procuratories; becauſe theſe 
are really the deeds of conveyance, which were 
not deſigned to fall under the ſtatute. In bur- 


gage · tenements, the inſtrument of ſeiſin con- 


tains the whole tranſaction, without any 


2 
rate inſtrument of reſignation; and 8 


ſeiſin, expreſſing reſignation of theſe to have 


PR 


Tranſmiſ- 


rights of 
and.:.:.- 


land. which, no right remained in the diſponer, 


13. By our former deciſio 
fion of veſted with a; perſonal right 
perſonal _ f 


been made, conſtitutes a v 
fore the lapſe of forty years. 


valid right, even be- 
ions, one who was 


| of lands, i. & A 
right not completed by ſeiſin, effectually di- 
veſted himſelf by diſponing it to another; after 
| which 
could 
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| could be carried by a ſecond diſpoſition, be- 


cauſe a perſonal right is no more than a 7s 
obligationis, which may be transferred by any 
deed, ſufficiently expreſſing the will of the 
granter. But this doctrine, at the ſame time 
that it rendered the ſecurity of the records ex- 
tremely uncertain, was not truly applicable 

to ſuch rights as required ſeiſin to complete 
them; and therefore it now bbtains, that the 
granter of a perſonal right of lands, is not ſo 
veſted by conveying the right to one perſon, 
but that he may effectually make it over after- 
wards to another ; and the preference between 
the two does not depend on' the dates of the 
diſpoſitions, but on the priority of the ſeiſins 
following upon them, 21. June 1737, Beil; ſee 


| allo 22. Dec. 1738, Nielſon, 


T 1 7. 8. Of redeemable Rights. _ 


N heritable right is ſaid to be redeemable, Redeem- 
when it contains a right of reverſion, or able 
return, in favour of the perſon from whom rights 
the right flows. Reverſions are either legal, ws 1 
which ariſe from the law itſelf, as in adjudica- „fon. 
tions, whichlaw declares to be redeemable with- 
m a certain term after their. date; or conven- 
tional, which are conſtitated by the agreement 
of parties, as in wadſets, rights of annualrent, 
and rights in ſecurity. A wadſet (from wad Wadſet. 
or pledge) is a right, by which lands, or other 
heritable ſubjects, are impignorated by the 
proprietor to his creditor, in ſecurity of his 
debt; and, like other heritable rights, is per- 
fected by ſeifm. The debtor, who grants the 
wadſet, and has the right of reverſion, is "_ 
No WE OTA B b | e 


. 


Rever- 
Bons of 
wvadſets, 


ark 


the . 


1, - "Of redeemable Rights. Book Il, 


the reverſer and the crditor TPROIVER of the 
Wwadſet, is called the wadſette 

7 2. Wadſers were, in the gh of David ll 
| granted | in the form of a charter, whereby the 


keverſer impignorated to his creditor the lands 


therein mentioned, to be enjoyed by him, 
until payment ſhould be made of the ſum lent, 
Skene, voce Reterſon. But a cuſtom prevailed in 
| the reign of James III. of executing theſe rights 
in the form of ifredeemable * and 
the right of reverſion. was granted ta the debtor 
_ in a ſeparate , By this means, wadſet: 
ters, who appeaxed from the face of their rights 
to be abſolute proprietors, had it in their power, 
by aliening the wadſet-lands to defeat the re: 
verſion competent to the debtor, which, being 
no more than a perſonal right, could only al- 
fect the wadſetter himſelf and = heirs, but not 

his ſingular ſucceſſors, To obviate theſe frauds, 
all ha. < were declared real rights, though 
2958 25 in 5 r, Rees c. 28,3 — 


e ſame 
re er with kin FEES to.. be 1 
IS. Daz 


one party ſclls the land, and. the other Goes 
- the right of reverſion, 8 
3. Obligations to grant reyerſions, as yell 


28 reyerſions themfelves, are directed by this 


We to * . Y 9 . 4 . nh. | 


#0, 
11 
4 17731125 „ 
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in the body of the wadſet are excepted from in greno 


 wadfet is, in that caſe, ſufficiently certified of Seed. , 
| the reverſion, tho'.it be not regiſtered, by look 


re EE dra , IS. ob Told , A of 


Tit. 8 | Of redeemable Bur. . 
ter che wadſet is irſelf made real by ſeifin. An Eiks to 


reverſions 
muſt be 
regiſtered. 


eik to a reverſion is a writing ſigned by the re- 
verſer, acknowledging the receipt of a farther 
ſum lent by the = and declaring the 
_— not redeemable, till payment the 

laſt debt, as well as of the firſt. Theſe; as 
burdens upon, and conſequently parts of the 
reverſion, are alſo real rights, if regiſtered in 
terms of the ſtatute. Reverſions incorporated Reverſion 


this act; beeauſe the ſingular ſucceſſor in the Juris need 


ing into his own right, which bears it in gremio. 982 
Reverſions of burgage-tenements were in like N 7 5 1 
manner excepted, but theſe are ordained „ 1 
to be recorded, by 1681, c. 11: 5 

4. Rights of reverſion are generally efteert Naeh 


ed Arie furis ; yet they. go to heirs, tho” heirs ſions, how [ 


ſhould not be mentioned, unleſs there Be ſome far ffricti 
clauſe in the right, diſcovering: the intention 5 
of parties, that the reverſion ſhould be perſonal : 
to the reverſer himſelf, 9. Jan. 1662, E. Mur 

ray. In like manner, tho? the ri right ſhould not 


expreſs a power to redeem om the wadſetter's 


oe as well as from himſelf, redemption (will 

be competent the heir, 6. Feb. 1630, 
Muir! All our lawyers have affirmed, that re: 
verſions cannot be aſſigned, unleſs they 1 


taken to aſſignees, St. 2. 10. 7. Cr. 224. § 3. 
- But it is certain, that, from the favour: oflegat 


EW: they may be atijudged. 
Reverſions were ſometimes dons; with Tack "Og 
a 3 to the wadſetter, to hold the lands in the rever- 


tack; for a bertain number of years after their . ; 
: rr an CE Er en eny nr IE ter re- 


reſt demption. 
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reſt of the wadſet-ſums, which was benen 
far below the true rent of the lands: Such 
tacks are, by 1449, C. 18, declared null, if the 
tack · duty be not in ſome degree proportioned 
to the rent. Reverſions commonly leave the 
reverſer at liberty to redeem the lands quando- 
cungue, without reſtriction in point of time; 
daut a clauſe is adjected to ſome reverſions, that 
if the debt be not paid againſt a determinate 
day, the right of reverſion ſhall be irritated, 


and the lands ſhall- become the irredeemable 


pbroperty of the wadſetter. ,Tho* this condition 
Pattum * ( pactum legis | commiſſorie in pignoribus ) was 
Ei cu reprobated by the Roman law, as contra bones + 
i Memes. 89% it iC. .do-parh. "pi yet all irri- 
Fas tant clauſes in contracts, inf hls and obli- 
ions, are effectual with us, by Ad. S. 27. 
9. 1 592—1661, c. 62. § 14. : Nevertheleſs, | 
here the  arritancy, is penal, as in wadſets, 
7 in which the ſum lent falls always ſhort.. of 
| How far - the value of the lands, the right of redemption 
it 1s eltec- jg, by indulgence: continued to the reverſer, 
tual even after the term has expired, while the irri- - 
tancy is not declared. But the reverſer, if he does 
not take the benefit of this indulgence, within 
_ forty years after the lapſe of the term, is cut out 
olf it by preſcription, 10. Nov. 1738, Pollock." i 
Order of 6. If the reverſer would redeem his lands, 
redemp- he muſt uſe an order of redemption againſt the 
tion. % wadſetter; the firſt ſtep of which, 18 premo- 
nition (or notice given under form of inſtru- 
| ment) to the 9 ooh to at the time 
voluntary and place appointed by the — Fog then and 
redemp- there to receive payment of his debt, and there- 
tion, bow upon to renounce his . of dſet. In the 


executed. vo T of wadſet 
* : 75 4 3 .,. ; 
ag : : £8 18 7 , 5 . 3 TA | a A 2 
1 3 22 "> 34 4 * 3 wh n 1. $63" #8 : * , $ 
3 5 | BY" 0 - . 
. * 4 * * 1 


tion. 


4 
„ 
| 
J 
Fj 


holden baſe, it is uſual to inſert in the wadſet- 

ter's renunciation, a procuratory of reſignation 

in the hands of the ſuperior granter of the wad- 

ſet, ad remanentiam ; and to regiſter the inſtru- 

ment taken thereupon i in the regiſter of rever- | 
ſions: But a renunciation by itſelf, if duly 
regiſtered, re-eſtabliſhes the reverſer in the full 

right of the lands. Where the wadſet was Letters of 

ted to be holden of the granter's ſuperior, regreſs. 

— of regreſs from the ſuperior were neceſ- 

fary by our former law, by which he became 
bound, again to receive the reverſer his old 
vaſſal, upon redemption of the lands; but now, 


ſince the a& 20. Geo. II. c. 50. the ſuperior, tho? 


he has granted no ſuch letters, muſt receive the 
reverſer, on payment of a year's rent, if he pro- 
duce a diſpoſition from the wadſetter, confain- 
ing procuratory of reſignation. If, at execu- _ 


ting the wadſet, the ſuperior has ranted lee 2; 


ters of regreſs, he will be obliged to receive 
him, without payment of the year's rent. Let. 
ters of regrels are not effectual againſt ſingular 
ſucceſſors in the ſuperiority, if they are not 
regiſtered in the regiſter of reverſions. All wad? 
ſh that —_ Aicher rights, are extin- 
ed by ſimple a Hem th 2 1 7 
not be 2 Thi 25 
7. If the wndletter either does net appear at Cond | 
the time and place appointed, or refuſes the tion the 
redemption-money, the reverſer muſt conſign redemp- 
it under form of inſtrument, in the hands of ner ß; 
the perſon thereto: appointed in the right of re: 
verſion; or, if no perſon be named, in Ns | ENTS 
of the clerk to the bills, a clerk of ſeffion, or 
any ron perſon.” An inſtrument of con- 
Rome tho” it proves that the proper ſo- 
lemnities were ed, yet, * but a. aſſer - 
tion 
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S otary,. e receipt of con. 
ned money upon ignatary, without 
an — ſubſcribed by himſelt. 
Extrinſie bonds due by the wadſetter to the re. 
verſer, cannot be conf! igned in place of the ſums 
contained in the rig ht es wadſet; for com- 
penſation is n by che. reverſion itſelf, 
which requires conſignation in current money: 
But where the compenſation is founded on an 
article contained in the wadſet- right, it will be 
received, 2. Jan. 1667, Hog. This inſtru- 


is effects. ment of conſignation completes the order of 


redemption, ſtops the farther currency of in- 
tereſt againſt the 1 and founds him in 
an action for declaring the order to be formal, 
2 lands to be redeemed in conſequence 
Declara- 8. Deviarators of ee are not com- 
tors of re- petent to the reverſer's apparent heir; for an 
demption. heir before entry has no title to ſue on the 
rights of his anceſtor, 19. Jan. 1672, Lord 
 Lovat ; but they may be inſiſted in againſt 
the wadſetter's apparent heir ; becauſe, in chu - 
ſimng a defender, no more is neceſſary than 
that he have an intereſt to —— the ſuit: = 

ſuch heir is not entitled to 
ney, though the lands ſhould be bunt rel — 
dad, till he complete his titles, and ſo be capa- 
— ble . 10. 

n. 1665, Canpbell. 


Omen 0 2 Thoꝰ a right of revetlion, which'is 1800 


ulty to redeem, is ſaĩd not to be aſſignable il 
without ſpecial powers, yet an order of re- 
n uſed upon it 1 Ae over to 

D ROY order, con- 
| . ka 5 on I 5 d i [vented 


tion may 
be aſſign· 
x Tat 


ho F , wis: 1 
ne 1 6. * 115 220 ate "Ut q we? 


* 
0 


c 


| be ſecured on land. | 


Tit./8 2 2 ＋ edeemable ne a * 


3 into an eſtabliſhed right: The depoſited -- 

money may-doubtleſs be aſſigned, and of courſe 

the aſſignee muſt be entitled to proſecute: the 
redemption. ., The act 1617; which requires But need 
the regiſtration, of grants of redemption and not be re- 
renunciations, does not make it neceflary- to giſtered. 


regiſter orders of redemption, tho” theſe, j join- © 


ed with the decrees of declarator; following 
upon them, are 797 legal renunciations- ane 


evacuate the rig wadſet, even in queſtions 
with ſingular ſvecelors, Mack. hn on 1617, - 
Cs 16. 


10. After 8 5 declarator 0 pr a e Till what 
by which the lands are declared to return to Heeg, 
the debtor, the conſigned money, which comes eng ed 
in place of the lands, becomes the wadſetter's, money 
who therefore can charge the conſignatary up- belong to 
on letters of horning, to deliver it up to him; — rever- 
but, becauſe the reverſer may, at any time be. f er | 
fore decree, paſs from his order, as one may do 

from any other ſtep. of diligence, the conſigned 


ſums war e's to belong to the reverſer, till 


that period; and conſequently the wadſetter's 
intereſt in the wadſet continues heritable, If, 
therefore, decree is not obtained, till after the 
death of the wadletter, the redemption-money 
will belong to the wadſctter's heir, and not to 

his executors ;. but, the moment the lands are 
declared redeemed by the decree, it becomes 
moveable, . becauſe it can be no 1 2 &© 

11. If the wadſetter chuſes to Krave, bb mo- 5 

ney rather than the lands, he muſt require from ment of 
the reverſer, under form of inſtrument, the requiſi- 


ieee 


CY 
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its effects; This inſtrument of requiſition did, by the 
former law, diſſolve the real right conſtituted 


2 dy the wadſet, and conſequently made the ſums | 
f 99 _Tontained i in it moveable, 2. 2. 9.3 but now, 
that proviſion 18 generally made, by a ſpecial 


 . clauſe in the right, that no diligence to be uſed 

' Upon it, ſhall weaken the real ſecurity; the 
wadſet ſums, by our preſent law, continue he- 
i ye ritable, notwithſtanding requiſition. It has 


3225 from by the wadſetter, even after the reverſer 

bas conſigned the rędemption- money in con- 
. e ſequence thereof, 14. Nov. 1710, Roſs, 
Wadſet 22. Wadſets are either proper or improper. 
proper; * proper wadſet is that whereby it is agreed, 

* + - that the uſe of the land ſhall go for the uſe of 

.- © the money; ſo that the 1 takes his ha- 

Auard of the rents, and enjoys them without ac- 

- counting, in ſatisfaction, or in ſolutum of his 

RR _ - intereſt. Tho? therefore the rent of the lands 

£27 | ſhould be leſs than the yearly ' intereſt of the 


ment of the bare principal ſum, without any 
claim for bygone intereſts; if it amounts to 


— the ſurplus (in ſortem) towards the extinction 
of the principal ſum. Where the wadſetter 


the fruits may be loſt, it is a proper wadſet, 
though the reverſer ſhould be obliged to pay 
the public burdens, Dirl. 436. —P, Falc. 114. 
See 1661, c. 62. § 13. 14 


it the rent ſhould fall ſhort of the intereſt, is 
taken bound to make up the deficiency if it 
amounts to more, the wadſetter is obliged 


wo 
x =, : 


* 


been adjudged, that requifition may be paſſed 


ſum lent, the lands are redeemable upon pay. 
more, the wadſetter is not obliged to impute 
thus ſubjects himſelf to all the chances by which | 


13. In an improper wadſet, 9 5 reverſer, 


to 


. ed. dc ˙ ü —e“ne t . eco 


— c 


— 
— 1 
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to impute the excreſcence towards extinction 
of the capital: And, as ſoon as the whole ſum, 


principal and intereſt, are extinguiſhed by the 


wadſetter's poſſeſſion, he may be compelled to 
renounce, or diveſt himſelf in favour of the 


reverſer. Where the wadſetter, in place of poſ- 
ſeſſing by himſelf, grants a back-tack of the 


lands to the reverſer, for payment of the inte- 


| reſt of the wadſet-ſums, as the tack-duty, the 
wadſet is thereby rendered improper; for the 
wadſetter has, in that event, no chance of get - 


ting more than his intereſt; and conſequently 
the redemption is burdened, not only with the 
payment of the principal ſum, but of the inte- 
reſt, or tack-duties remaining unpaid. But this 
burden is ineffectual againſt ſingular ſucceſſors, 
if it be not expreſſed in the right of reverſion, 
or if the back-tack be not recorded in the pro- 
per regiſter, . 


14. If the wadfeter be entitled by his right, Uſurious 


to enjoy the rents without accounting, and if, 
at the ſame time, the reverſer be ſubjected to 


the hazard of their deficiency, ſuch contract is 


juſtly declared uſurious, by 1661, c. 62.; for, 


where the wadſetter runs no riſk of loſing any 


part of his intereſt, he ſhould have no chance 
of drawing more. By another clauſe in the 
lame act, it was provided, that in proper wad- 


* 


ſets granted before the date of the ſtatute, 4 prop 


wadſets. 


er 


wherein unreaſonable advantages had been ta- wadfetter 
ken of the debtors, the wadſetter ſhould, during muſt quit 
the not requiſition of the ſum lent, be obliged, poſſeſſion, 


either to quit his poſſeſſion to the debtor, upon 
his giving ſecurity to pay the intereſt, or to ſub- 


ject himſelf to account for the ſurplus· rents, as c 
in improper wadſets. This branch of the ſtatute 
5 CE r 


Th 


the re- 
verſer's 
ing ſe- 
urity. 


ſonal ac- 
tion a- 
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appears, both "OR? its narrative and the enac- 
ing words, to be limited to ſuch wadſets as 
were granted anterior to the ſtatute; but the 
ſubſequent practice has extended it to all wad- 
The re- ſets without diſtinction. Either the reverſer him- 


eee e of any in his right, e g. a diſponee or ad- 


al 
e judger, is entitled to make offer of ſecurity to 


cannot of- the wadſetter, in terms of this ſtatute ; but the 

fer ſecuri- reyerſer's perſonal creditors have no fach pri- 

805 vilege, ſince their debts are no titles of pollel- 
. ion, 10. Feb. 1713, E. Leven. 


Right of 15. Infeftments of annualrent, the nature of 


annual- which has been explained, 2. 2. 3, are alſo re- 

rent; deemable rights. A right of annualrent does 

not carry the property of the lands, but it cre- 

ates a real nexus or burden upon the property, 

for payment of the intereſt or annualrent con- 

tained in the right; and conſequently, the by- 

gone intereſts due upon it are debita fundi. 

The annualrenter may therefore inſiſt in a real 

poinding action for obtaining letters of poinding the 

hw urg 4 ;« ground, upon which Ho may diſtrain the corns, 

groun is 

compe- Cattle, or other moveables upon the lands, for 
tent upon payment of his intereſt. Thoſe corns, Wc. in 

it, ſo far as they are the property of the debtor 

himſelf, may be poinded by the creditor, to the 

full amount of the debt due to him ; but the 

oods belonging to the debtor's tenant can be 

inded only to the extent of the rent due by 

aim to his landlord, as ſhall be particularly ex- 

and like- plained, 4. 1. 3. to which extent the annual - 

wile 2 per renter may, if he pleaſes, ſue the tenant in a 

perſonal action, towards the payment of his 


gainſt the paſt intereſt: And in a competition for thoſe 
tenants. rents, the annualrente 8 2 85568 will not 


f depend on his having uſed a ers þ of the 
| 757 the 
ſeiſin; 


— for His right was comple 
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t 
\ 


ariſing from the antecedent right, is mere fa- 
cultatis, and need not be exerciſed, if payment 
can be otherwiſe got, Falc. vol. 2. 1. As it is on- 
ly the intereſt of the ſum lent, which is a bur- 


] | | 
ſeiſin; and the power of poinding the ground, 


den upon the lands, the annualrenter, if he 


wants his principal ſum, cannot recover it ci- 
ther by poinding or by a perſonal action againſt 
the debtor's tenants, but muſt demand it from 


the debtor himſelf, on his perſonal obligation 


in the bond, either by requiſition, or by a 


charge upon letters of horning, according as 


the right is drawn. 
16. Rights of annualrent, being ſervitudes 


upon the property, and conſequently conſiſtent 


with the right of property in the debtor, may 
be extinguiſhed without reſignation. Where 


they were made out after the old ſtyle, 2. 2. 


Extinc- 
tion of 
rights of 
annual- 
rent. 


3. formal renunciations were neceſſary, which 


it behoved the debtor to record in the regiſter 
of reverſions; becauſe ſuch rights were truly 
wadſets : But, when rights of annualrent came, 
by a variation in the form, to be acceflory to 
a perſonal obligation, which is extinguiſhable 
merely by payment or intromiſſion, renuncia- 
tions were no longer required to the extinc- 
tion of them; ſee 8. July 1680, Rankin. | 


17. Infeftments in ſecurity are another kind Rights 5 
of redeemable right (now frequently uſed in ſecurity. 


place of rights of annualrent), by which the re- 
ceivers are infeft in the lands themſelves, and 
not ſimply in an annualrent forth of them, for 
ſecurity of the principal ſums, intereſt, and 
penalty, contained in the rights. Theſe rights 
when they are granted, not to the creditors for 
payment of their debts, but to cautioners for 
relief of their engagements, are called infeft- 
= Eo ments 


* % 


Infeft- 
ments of 
relief, 
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ments of relief. If an infeftment in ſecuri- 
ty be granted to a creditor, he may thereupon 
enter into the immediate poſſeſſion of the lands 
or annualrent for his payment; whereas rights 
have no of relief are conditional, and have no opera- 
N tion, till the cautioner either pays the debt, or 
, 
mentioned, 3. 3. 26. Infeftments of relief are 
may be granted, not for the behoof of the creditor, who 
renoun- js no party to the right, but for the cautioner's, 
Fo "ice Who therefore may renounce it at his pleaſure, 
Pe. Harc. 617.: But if the creditor, by adjudging 
creditor. the right of relief from the cautioner, (fall car- 
| ry it to himſelf, the cautioner cannot thereafter 
renounce it, in prejudice of him who has affected 
Security it by legal diligence. Where a right of ſecu- 


for debts rity is granted, either for payment or for re- 


to be con- Jef, not only of debts already contracted, but 
628%; +08 to be contracted, by the granter, its effect, as 
ted. to future contractions, is reſtricted to the debts 
| that ſhall be contracted prior to the date of the 
ſeiſin following on it, by 1696, c. 5. This was 
enacted, becauſe ſuch ſecurities were found by 
experience to be frequently granted as covers 


to fraud. Infeftments in ſecurity are extin- | 


iſhed, as rights of annualrent. 
Prefer- 18. All rights of annualrent, rights in ſe. 
ence of curity, and generally whatever conſtitutes a 
debita fun- real burden on the "he may be the, ground of 
ti. an adjudication, which is preferable to all adju- 
dications, or other diligences, intervening be- 
tween the date of the right and of the audi. 

cation deduced on it; not only for the princi- 
pal ſum contained in the right, but alſo for the 


tion. This preference ariſes from the nature 
of real debts, or debita fundi, and is expreſsly 
reſerved 


whole paſt intereſt contained in the adjudica- 


is diſtreſſed for it, except in the ſpecial caſes 


— 
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reſerved by the act 1661, c. 62. eſtabliſhing. 
the pari paſſu preference of adjudications ; but, 
in order to obtain it for the intereſt of the 
intereſt accumulated in the adjudication, ſuch 
adjudication muſt proceed on a proceſs of 
poinding the ground, Dalr. 12. 


Tir. 9. Of Servitudes. | 
Ervitude is a burden affecting lands, or o- Servitude 
I ther heritable ſubjects, whereby the pro- is either 
prietor is either reſtrained from the full uſe of 
what is his own, or is obliged to ſuffer another 
to do ſomething upon it. Servitudes are either 
natural, legal, or conventional. Naturedtfſelf natural, 
may be ſaid to conſtitute a ſervitude upon in- 
ferior tenements, whereby they muſt receive 
the water that falls from thoſe that ſtand on | 
higher ground. Legal ſervitudes are eſtabliſh- legal, 5 
ed by ſtatute or cuſtom, from conſiderations of 
public policy; among which may be number- 
ed the reſtraints laid upon the proprietors of 
tenements within the city of Edinburgh, by 
1621, c. 26. and 1698, c. 8. Ihere is as great or con- 
a variety of conventional ſervitudes, as there ventional. 
are ways by which the exerciſe of property may | 
be reſtrained by paction, in favour of another. 
2. Conventional ſervitudes are conſtituted, Servi- 
either by grant, where the will of the party tudes by - 
burdened is expreſſed in writing, or by pre- Sa 


5 . : d by - 
ſcription, where his conſent is preſumed from a 6 


his acquieſcence in the burden for forty years. tion. 
A ſervitude, conſtituted by writing or grant, is 
not effectual againſt the granter's ſingular ſuc- 
ceſſors, unleſs the grantee has been in the uſe or 
exerciſe of his right; which, in vulgar ſpeech, 
is called poſſeſſion, though improperly; for ſer- 


vitudes 
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1 . vitudes are incorporeal rights, affecting the pro- 

perty of another, few of which are capable of 
proper poſſeſſion: They are valid againſt the 
granter and his heirs, even without uſe. In 
ſervitudes that may be acquired by preſcription, 
forty years exerciſe of the right is ſufficient, 
without any title in writing, other than a char. 
ter and ſeiſin of the lands to which the ſervi- 
tude is claimed to be due. 0 


D — 3. Servitudes conſtituted by grant are not 
3 the effectual, in a queſtion with the ſuperior of the 


ito. tenement burdened with the ſervitude, unleſs 
his conſent be adhibited; for a ſuperior cannot 
be hurt by his vaſſal's deed : But, where the ſer- 
N is acquired by preſcription, the conſent of 
the Tuperior, whoſe right afforded him a good 
title to interrupt, is implied. A ſervitude by 
grant, tho? followed only by a partial poſſeſſion, 
muſt be governed, as to its extent, by the tenor 
of the grant; but a ſervitude by preſcription is 
limited by the meaſure or degree of the uſe had 
by him who preſcribes; agreeably to the maxim, 
tantum praeſcriptum quantum poſſeſſum. | 
4. Servitudes are either predial (ſometimes. 
called real) or perſonal. Predial ſervitudes are 
burdens. impoſed upon one tenement in favour 
of another tenement. That to which the ſer- 
vitude is due is called the dominant, and that 
which owes it is called the ſervient tenement. 
No perſon can have right to a predial ſervitude, 
if he is not proprietor of ſome dominant tene- 
ment, that may have benefit by it; for that 
right is annexed to a tenement, and fo cannot 
| paſs from one perſon to another, unleſs ſome 
; Rural fer. tenement goes along with it. Ds 
= $4 5. Predial ſervitudes are divided into rural 


vitude, or . | 2 
of lands. ſervitudes, or of lands; and urban ſervitudes, 


Predial 
ſervitude. 
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or of houſes. The rural ſervitudes of the Ro- 
mans were iter, actus, via, aquaeductus, o__ 
hauftus, and jus paſcendi pecoris. Similar ſervi- 


tudes may be conſtifuted with us, of a foot-road, 
horſe-road, cart-road, dams, and aqueducts, 


watering of cattle, and paſturage. The right 
of a highway is not a ſervitude conſtituted in 


favour of a particular tenement, but is a right ' 


common to all travellers. The care of high- 
ways, bridges, and ferries, is committed to the 
ſheriffs, juſtices of peace, and commiſſioners 
of ſupply in each ſhire, 1669, c. 16.—1670, 
4. 9.—1686, c. 8.—5. Ceo. I. c. 30. Fi 


6. Common paſturage, or the right of feed- Common 
ing one's cattle upon the property of another, Paſtu- 
is ſometimes conſtituted by a general clauſe of 8e 


paſturage in a charter or diſpoſition, without 
mentioning the lands burdened; in which caſe, 


the right comprehends whatever had been for- what it 
merly appropriated to the lands diſponed, out compre- 
of the granter's own property, and likewiſe all bends. 


paſturage due to them out of other lands. 
When a right of paſturage is given to ſeveral 
neighbouring proprietors, on a moor or com- 
mon Wees to the granter, indefinite as to 
the number of cattle to be paſtured, the extent 
of their ſeveral rights is to be proportioned, 


according to the number that each of them 
can fodder in winter upon his own dominant 
tenement; which proportions may be fixed by 


an action of ſouming and  rouming, two old 
words ſignifying the form of law by. which the 
number of cattle that each proprietor may pa- 
ſture upon the moor is/aſcertained. 


© 7. The chief ſeryitudes of houſes among the Urban 
Romans were thoſe of ſupport, viz. tigni im- fervi- 


mittendi, and oneris ferendi, The firſt was the 
right 


7 


bn 4 
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right of fixing in our dr s wall a joil 
or beam from our houſe : The ſecond was that 
of reſting the weight of one's houſe upon his 
neighbour's wall, J. 33. de ferv. praed. urb. In 
this laſt, he who owed the ſervitude was bound, 
Pot only to ſuffer the houſe to reſt on his wall, 

ut to repair the wall when it became unfit for 
ſupporting that weight, d. I. 33.; not from the 
nature "Fs ſervitudes, which laid the ſervient 
' tenement under no-obligation to do, but mere- 
ly to ſuffer; but in virtue of an expreſs ſtipula- 
tion in the right, J. 6. § 2. / ſerv. vind. By 
our cuſtoms alſo, the owner of the ſervient te- 
nement is not obliged, in a ſervitude of ſupport, 


do repair it, unleſs the ſervitude. be expreſsly ſo 
. conſtituted, St. 2. 7. 6. —BÞr. 1 17. 


Obliga- 

tions on 
different 
owners of 
the ſame 


© tenement 


8. Where different floors. or ſtories' of the 
ſame houſe belong to different perſons, as is 


cfrequent in the city of Edinburgh, the property 
of t the houſe cannot be ſaid to be entirely di- 
vided; the roof remains a common roof to the 


of houſes. whole, and the area on which the houſe ſtands 


ſupports the whole ; ſo that there is a commu- 
nication of property, in conſequence of which, 
the proprietor of the ground-floor muſt, with- | 
out the conſtitution of any ſervitude, uphold it 
for the ſupport of the upper, and the owner of 
the higheſt ſtory muſt uphold that as a cover 
to the lower. Where the higheſt floor is di- 
vided into garrets among the ſeveral proprie- 
tors, each proprietor is obliged, according to 
this ryle, to uphold that part of the roof which 
covers his own garret, St, a. 2. 6. 

9. No proprietor can build, ſo as to throw 
the rain water falling from his own ;houſe 
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without a ſpecial harvinule which i is called, of | 
fiillicide ; but, if it falls within his own proper- Stillicide. 
ty, thoꝰ at the ſmalleſt diſtance from the march, 
the owner of the inferior tenement muſt receive 
it. The Romans, to prevent the i inconveniency EY. a, 
of building too near a neighbour's property, ob- 
| liged proprietors to keep within a certain di- 
ſtance of their own march, J. 14. de ſerv. pred; 
urb. : But we have no ſtatute regulating this 
matter; tho, by the uſage of ſeveral boroughs, 
proprietors are obliged to build ſomes inches 
within the extremity of their property. | 
10. The ſervitudes altius. non follendi, ef non Seryi- 
Meiendi luminibus vel proſpettui, reſtrain pro- tude, al- 
prietors from raiſing their houſes beyond a cer- % nn 
tain height, or from making any building what- ——_— 
ſoever, that may hurt the light or proſpect of d lum. 
the dominant tenement, J. 4. 15. de ſerv. pred, dba. 
urb. Theſe ſervitudes cannot be conſtituted 
by preſcription alone; for, though a proprietor 
ſhould have built his houſe ever ſo low, or 
ſhould not have built at all upon his grounds | 
for forty years together, he is Trefum to have 
done fo, for his own conveniency or profit: 
and, therefore, cannot be barred fromafterwards 
building a houſe on his property, or raiſing it 
to what height he pleaſes, unleſs. he be tied 
down by his own conſent. - | 
11. We have two predial ſervitudes to which Servitude 
the Romans were ſtrangers, viz. that of feuel OG and 
or feal and divot, and of thirlage; the firſt is 
a right, by which the owner o the dominant 
tenement may turn up peats, turfs, feals, or 
divots from the ground of the ſervient, and 
carry them off either for feuel, or thatch, or the 
other; uſes of his own. tenement. | Common 
.Dd ul | 
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: viſta e, Fe a greater ſervitude than that of 
Fest and foal and divot, does not neceſſarily comprehend 


divot not this lefler under it; for the two ſervitudes are 


always quite diſtinct, and the greater can be uſed with. - 


ay 2þ7 . out the lefler. The right, therefore, of caſting 


under pa- feal will be excluded, if he who is entitled to the 
ſturage. paſturage, has never attempted to uſe the other 

right, or was interrupted in the attempt, 15. 
Feb. 1668, L. Haining. 


| | Thitlage 3, 1.2, Thirlage is that ſervitude, by which 


lands are aſtricted, or thirled, to a particular 
mill, and the poſſeſſors bound to grind their 
in there, for payment of certain multures 
and ſequels, as the agreed price of grinding. In 
_ -* this ſervitude, the mill is the dominant tene- 
ment, and the lands aſtricted, (which are cal- 
led alſo the thirle or ſucken) the ſervient. Mul- 
ture is the quantity of grain or meal, payable 
to the proprietor of the mill, or to the multurer 
ſequels. his tackſman. , The ſequels are the ſmall quan- 
tities given to the ſervants, under the name of 
knaveſhip, bannock, and lock or gowpen. The 
_ paid to the mill by the lands not a- 
ed, are 3 proportioned to the va- 
lue mo the labour, and are called out-town or 
out- ſucken multures; but thoſe paid by the 
thirle are ordinarily. higher, and are called i in- 

_ town or inſucken multures. 


multure 3 3 


| 1 age, 4846. Thirlage may-be-conſtityted by a land- 


how con- holder, when, in the diſpoſition of certain lands, 
ſtituted. he aſtricts them to his own. mill; or when, 
| in the difpoſition of a mill, he aſtricts his own 
lands to the mill diſponed: And ſometimes he 

thirles his tenants to his jad. 4 mill, by an act 

or regulation of his own court; whi q howe- 

* e * nas + onſuch tenants wk 
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oblige themſelves to comply with it; for te- 
nants cannot, but by their own conſent, be fub9 
jected to any burden not mentioned in their e 
tacks. The grant of a mill with the general Diſpoſi- 
clauſe of multures, without ſpecifying the lands tion of a 
aſtricted, conveys the thirlage of all the lands mill with 
formerly aſtricted to that mill, whether they multures. 
were the property of the granter, or of a third 
1 A leſs formal conſtitution ſerves to aſtrict Thirlage 
barony- lands to the mill of the barony, than is to the mill 
neceſſary in any other thirlage; which perhaps of a baro- 
proceeds from the effects of the union between 

the two. Hence, if a baron makes over the 

mill of a barony, cum multuris, or cum aſtrictis 

multuris, it infers an aſtriction of the barony- 

lands to the mill conveyed, even of ſuch as had- 

been before ſold to another for a certain duty 

pro omni alio onere, 17. July 1629, L. Newlifton. 
But if, prior to the baron's conveyance of his 

mill cum multuris, he had ſold any part of the 
barony- lands to another cum multuris, the firſt | 
purchaſer's lands are not aſtricted by the poſte- A right or - 
rior grant; for a right of lands with the mul- lands cu i 
tures, implies a freedom of theſe lands from multuric, © 
thirlage; and no perſon has power, after he implies 

is diveſted of lands, to ſubject them to any ſer- dun fret 
vitude, from which they were before exempt- thirlage. 
%%% CC | 

15. Thirlage is either, 1. of grindable- 

corns.; or, 2. Of all growing corns; or, 3. Of 

the invecta et illata, i. e. of all the grain brought 
within the thirle, though of another growth. 
Where the thirlage is of grindable grain, it is Thirlage 
in practice reſtricted to the corns which the te- of grinda- 
 nants have occaſion to grind, either for the ble corns, 
„ GR. 


\ 


1 une Bock II. 


ſupport of their families, or for "Re uſes ; the 
ſurplus may be carried out of the thirle unma- 
nufactured, without being liable in multure, 
Feb. 17 31, Locthart.—17. Feb. 1736, Lockhart. 
Thirlage Where it is of the grana creſtentia, the whole 
of grana_ grain growing upon the thirle is aſtricted, with 
6 exceptions, 1. Of ſeed and horſe- corn, 


which are deſtined to uſes inconſiſtent with 


grinding; and, 2. Of the farm- duties due to 
the landlord, if they are deliverable in grain 
not grinded ; for it 1s not to be preſumed, that 
” the landlord, who muſt fell his' farms, meant 
to extend the ſervitude againſt himſelf :-But, if 
the rent be payable in meal, flour, or malt, the 


rain of which theſe are made muſt be manu- 


factured in the dominant mill. 


Thirlage 36. The thirlage of invecla et illata is ſeldom 


of invecta conſtituted, but againſt the inhabitants of a 
er illata ; borough or village, that they ſhall grind all 


the corns they import thither, at. the dominant 
mill. Where this thirlage is impoſed, the words 
generally are, all corns brought within the thirle, 
That thole (or ſuffer) fre and water therein. 
Lord Stair, 2. 7. 20. Craig, 253. $6. and Mac- 


how in- kenzie, B. t. I 26. interpret theſe words, of ſuch 


zerpreted. On of fire and water, as prepares the 
grain for the mill, that is, ſteeping the grain, 


Adnd drying it in kilns'; but not of brewing or 
baking, which is not done, till after the grain is 
 aQtualh 5 manufactured; which opinion is fup- 
ported by practice, 22. Feb. 170%, Heriot's ho- 
ſpital: And, upon this principle, multure can- 
not be exacted, in a thirlage of invecta et illa- 
ta, for flour or oat- meal bfought into the ſer- 
vient tenement, unleſs the importer had bought 

— in 12 and * . mill, Foc. 


; | vol. 2. 


— 3 
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vol. 2. 6 1, The fame grain that owes multure, Grain 

as granum creſcens, to the mill in whoſe chirle n thus thir- 
it grew, if it ſhall be afterwards brought: within" 228 
a borough where the invecta et illata are thirled, J double 
muſt pay a ſecond multure to the proprietor of multure. 


that dominant tenement; but, where the right 
of theſe two thirlages is in the ſame proprietor, 


he cannot exact both, K. 30. Where lands 


are thirled in general terms, without expreſſing 
the particular nature of the ſervitude, the light- 


eſt thirlage is preſumed, from the favour of 


liberty ; but, in the aſtriction of a borough or 
village, where there is no growing grain which 
can be the ſubject of thirlage, the aſtriction of 


invecta et illata muſt be Mean e x 


Falc. vol. 1. 133. 


17. Thirlage, in the general caſe, cannot We Thirlage 
eſtabliſhed by preſcription alone, for iis by pre- 
ſunt merae facultatis non praeſcribitur ; but, whe reſcription; 


one has paid, for forty years together, the heavy 
inſucken multures, the lighteſt title in writin 
will ſubject his lands, e. g. a decree a 

him, in which he was not regularly called. 
Thirlage may be, contrary to the common rule, 


conſtituted by preſcription alone, 1. Where 
one pays fo a mill a certain ſum, or quantity of 


grain yearly, i in name of multure, whether he 


grinds at it or not (which is called dry mul -in the caſe. 
ture); for ſuch payment cannot bear a conſtruc- of _ 
tion conſiſtent with the freedom of his lands. ture; 
2. In mills of the King's property; becauſe in mills of 
the King's original right to all heritable ſub-the King's 
jects is conſtituted jure corona, without titles Property; 


in writing; and, where he derives right from an- 
other, his titles are more liable to be loſt. This 


extended in pratice to mills belonging to 


church 


& \ i ; 


" 
2 
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of church-lands, in conſequence of A. S. 16. D 
* 16a (ſee Spot Pr. 190. oo, whereby thirty — 
lands. poſſeſſion of church · lands by churchmen, com. 


puted backwards from the time of commencing 


dhe ation. againſt them, is deemed equivalent 
tj a title in writing, from a preſumption that 
their rights were deſtroyed at the reformation, 
22. Jan. 1740, Lord Maxwell. Though thir. 
oe cannot. be conſtituted by mere pol. 


the dominant. tenement may be ſo fixed. 
e er m The poſſeſſors of the Fol aſtricted are 
vice, bound to 2 the mill, repair the dam-dykes 
and aqueducts, and bring home the mill- ſtones. 
Theſe ſervices, though not expreſſed in the 
are impli · conſtitution, are implied in thirlage; and even 
ed in thir- iq thirlage not expreſaly conſtituted by writing, 
lage, the thirle has been in uſe to perform certain 
'S = eite pie, ſuch partial uſe infers an obligation to 
| | | have been perform all thoſe that are uſually demanded.in 
=_ - 2 that ſervitude, 16. Dec. 1732, Crawford : But, 
| where there is neither an explicit conſtitution 
of thirlage, nor proof of ſervices of any ſort 
performed .by the ſuckeners, the dominant te- 
nement can claim none, Dec. 1744, L. Inches ; 
for, in ſuch caſe, the rule holds, tantum pras· 
. feriptum, quantum peſeſſum. ih 
Actions 19. The proprietor of a mill can ſue the te- 
my nants or poſfeſſors within the thirle, Who have 
7 upon carried. their grain to another mill, in an action 
wee of abſtracted multures, which may be brought 
| before the judge · ordinary. This action, i 


„ - - - the;proprietor « of the lat be not cited, can- 
/ nat have the effect to interrupt him from pre- 
4 Ty 3, 2 1 the .. — 
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an action of declarator of thirla - 
by proprietor, to which the court of Sefton a a- 
lone is competent. | 

20. Servitudes,” bang reſtraints upon 1 a 
perty, are ricti juris: They are not therefore une arc 

—— if the acts upon which they + 28 _ 
claimed can be explained mg Me 
freedom; and, when ſervitudes are conſtituted, 
they ought to be uſed in the way leaſt burden- 
ſome to ike ſervient tenement. Hence, when 
one has a right of paſturage, or of feal and di- 
vot upon a neighbouring muir or heath, 
though he has it, ſtrictly ſpeaking, upon the 
whole tenement, according to - rule in 
ſervitudes, unaquæque gleba ſervit; yet the pro—- 
prietor of the muir 1 Bil 15 n to till 
part of it, if he leaves untilled what is enough 
for the purpoſe of the ſervitude, 20. Fan. 1680, 
E. Southeſk,—Dirl. 86.; hence alſo, one who 
has a ſervitude of peats upon his neighbour” 3 
moſs, is not at liberty to extend it for the 
uſe of any manufacture which may require an 
extraordinary expence of feuel; but muſt con- 
fine it to the naturat uſes of the dominant te- 
nement. 


21. Servitudes xo extin — ** Conf Extine : 


fone, when the fame — to be pro- tion of 
prietor of the dominant and ſervient tenements 3 fn 4. 
for res ſua nemini ſervit, and the uſe of We pro. w * 


prietor thereaſter makes of the ſervient — 


ment, is not ſure ſervitutis, but is an act of 

property. Nor is the aſtriction of tenants to 

the landford's mill, an exception from this 

rule; for in thi „it is not the lands them- 

ſelves that are aſtricted, but the fruits, whien 

Wt 2. By the periſhing, . 
| ret ; 
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of che dominant or  ſarwiett tenement : But, if 


FIG of 
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a mill ſhall be only diſabled for a time from 


ſervice, the thirle can, during ſuch temporary 


7 To _ Inſufficiency, carry no more of their grain to 


other mills than what they- have dine 
uſe for, Jan. 1736, E. 2 on. By the for. 
mer practice, they were, in pal caſe, ſubjec- 


ted to the multures, as if the mill could have 
ſerved them; and were ee from 
the ſequels, K 28. Feb. 1684, Macdougal. 3. Ser- 


— are loſt non utendo, by — dominant 


* 1 


| 1 
— 


tenements neglecting to uſe the right for forty 


x , which is conſidered as a dereliction of 
it, though he Who has the ſervient tenement 
"ould have made no interruption, by doing 
acts contrary to the ſervitude. _ 
22. Thirlage may be extinguiſhed by 2 
charter of the aſtricted lands granted by the 


chirlage, owner of the dominant tenement, cum multu- 
by a clauſe ris ; which does not barel preſume, that the 
cum multu-Jands in the grant were before free, but implies 


ri, 


even in 


das ; 


an exemption, though they had been former. 
1 burdened with ge, F. 26. Jan. 1705, 

raeme Nor is it neceſſary, that ſuch clauſe 
be inſerted in the diſpoſitive part of the charter, 
becauſe exemption from ſervitude is only a 
quality annexed to lands, and not a ſeparateſub- 


ject, Dirl. 1. ; but where the vaſſal has conti- 


nued to pay inſucken multures after ſuch char- 
ter, freedom: from thirlage is not inferred, S:. 


except in 2. e In ri . 80 flowing from the crown, 


crown. 


tures, when it is only in the 


a 9 e hive no effect; becauſe, when ſig⸗ 


natures are preſented in 55 chequer, the great- 
TT tenendas is left blank, which is 
nr ap at the diſcretion of che 
8 
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chancery-clerk, or the framer of the Signature, 
8. Jan. 1662, Stewarts. 3 | 
23. Perſonal ſervitudes. are thoſe by which Perſonal 
the property of a ſubject is burdened, in fa- ſervitudes. 
vour, not of a ric but of a perſon. The 
only perſonal ſervitude known in our law, is | 
ulufruct or liferent, which is a right 40 uſe and Lienen, 
enjoy à thing during life, the labſtanee of it 

being preſerved. A liferent cannot therefore 

| be 1 upon things which periſn in the 

ule; apd, though it may, upon ſubjects which 
gradually wear out by. time, as houſehold-fur- 
niture, c, yet, with us, it is generally applied 

to heritable ſubje&s. He, Hole property is 
burdened, is 1 5 5 called the far. 

24. Liferents are divided into conventional | conven: 
and legal ? conventional- liferents are either wma 1 
ſimple, or by reſervation. A ſimple liferent, "EAR 
or by a ſeparate. conſtitution, i is that which is  liferent: 
granted by the proprietor in favour of another: 
And this fort, contrary to the nature of predi- + 
al ſervitudes, requires ſeiſin in order to affe& mult be 

ular ſucceſſors; : for a liferent of lands is; wy af : 
in ſtrict ſpeech, not a ſervitude, but a ri right aun 
Haun property, which conſtitutes the 
erenter Vaſſal for life; and ſingulat ſucceſſors 
have no way of diſcovering a liferent-right, 
which perhaps is not yet commenced, but by 
the records; whereas, . in predial ſetvitudes; 8 
' the . conſtarit uſe of the dominant teriement 
makes them public. The proper right of life- 8 
rent is intranſmiſſible, g bia uſufruttuarii in- ri rig Df 4 
haeret ! When the profits of the liferented ſub- literent 
ject are tranſmitted to another, the tight be- m_ 4 
comes merely perſonal, for it entitles the aſſi g. 
nee to the rent, not during his own life, but his 
Ne N V cedent 55 
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+ mult be was not infeft, 29. Jan. 
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| cedent's, and is therefore carried by fimple 


gaſſignation. without ſeiſin. 


lierent 25. A liferent by reſervation is that, Which a 
by reſer- proprietor reſerves to himſelf, in the fame wri- 
vation, ting, by which he conveys the fee to another. 


It requires no ſeiſin; for the granter's former 

ſeiſin, which virtually included the liferent, ſtil 

fubſiſts as to the liferent which is expreſsly re- 
entitles to ſerved. A liferenter by reſervation, ' may en- 
the en- ter the heirs or ſingular ſucceſſors of vaſſals, as 
tring of if he were fiar, Cr. 416. F 5. and is entitled 


 vaſlals, to the caſualities of ſuperiority that fall during 
and to ca- hi life ; his 
ſualities. 2 b os 


being more amply interpre- 
ted than that fimple liferenter who had 
no prior intereſt in the lands. In conjunct in- 
feftments taken to huſband and wife, the wifes 
right of conjunct fee reſolves, in the general 
| caſe, into a liferent, which is however as ex- 

tenſive as a liferent by reſervation. 

Liferents 26. Liferents by law, are the terce and the 


' by law. courteſy. The terce (tertia) is a liferent com- 


\ petent by law to widows, Who have not ac- 
-- repeed of ſpecial proviſions, in the third of the 
| heritable ſubjeQs, in which their huſbands. died 
infeft. By our ancient 'cuſtoms, the widow 
was entitled only to a third of the lands in 
which the huſband ſtood infeft at the mar- 
riage; fo that ſhe had no claim upon what he 
had acquired during the marriage, perhaps 15 
her own induſtry or oeconomy, R. M. I. 3. c. 1 


Teree, 


| when x dues $ 5. 9. The terce takes place *only-where the 


marriage has ſublifted for year and day, or 
where a child has been born alive of it. No 
huſband _ terce is due out of lands 175 which the huſband 
706, Carruthers, un- 


infeft; Jeſs in the caſe of fraudulent omiſſion ; for 


— ſee Cr. 42 3: , 27,—St. 2. 6.16. _ 
N The 


— 


— 
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27. The terce is not limited to lands, but out of 
extends to teinds, and to ſervitudes and other That ſub- 
burdens affecting lands; thus, the widow is e 
entitled, in the right of her terce, to a liferent 
of the third of the ſums ſecured, either by 
rights of annualrent, or by rights in ſecurity. 

In improper wadſets, the terce is a third of the 
ſum lent: In thoſe that are proper, it is a third 
of the wadſet-lands; or, in caſe of redemption, 
a third of the redemption- money. If the huſ- 
band had two dwelling-houſes, the widow has 
right to the ſecond; if he had but one, the 
| heir muſt, in the opinion of Craig, allow her 
the third of it, 424. $ 29. By the later prac- 
tice, he is entitled to the ſole” poſſeſſion of it, 
but cannot let it to another, 26. Jan. 1665, 
Logan. Neither rights of reverſion, ſuperiori- 
ty, nor patronage, fall under the terce; for 
none of theſe have fixed profits, and ſo are not 
proper ſubjects for the widow's ſubſiſtence ; nor 
tacks, becauſe they are not feudal rights. Bur- 
gage-tenements are alſo excluded from it, Cr. 
425. F 34. the reaſon of which is not ſo obvious. 
Since the huſband's ſeiſin is both the meaſure its prefe- 
and ſecurity of the terce, ſuch debts or dili- rence. 
gences alone, as exclude the huſband's ſeifin, 
can prevail over it: A diſpoſition of lands, there- ; 
fore, or an heritable bond granted by the huſ- 

band, or an adjudication led againſt his eſtate, 

if not followed b iſin, cannot affect the terce. 
28. Where a terce is due out of lands, bur- Leſſer 
dened with a prior terce ſtill ſubſiſting, the ſe- terce. 
cond tereer has only right to a third of the two 
thirds that remain unaffected by the firſt terce; 
EK. M. J. 2. c. 16. 64. But upon the death of 
the firſt widow, whereby the lands are diſbur - 
dened of her terce, the lefler terce becomes 

711. 7 Fak0s ON enlarged, 


2 E 
2 7 

. d 
= 
þ 4 


. 


Ne favour, unleſs it had been expreſsly granted in 


Brief of 29. The widow has no title o 


8 5 + 


enlarged, as if the firſt had never exiſted, 


Terce Formerly, the widow was, contrary to the com- 
now ex- mon rules, entitled to a terce, even though the 


cluded by huſband had made a ſpecial proviſion in her 
iy ſatisfaction of the terce ; but, by 168 1, c. 10. 
the widow, who has accepted of a ſpecial pro- 

viſion from her huſband, is thereby excluded 


from thę N unleſs ſuch proviſion ſhall con- 


tain a clauſe, that ſhe ſhall have right to both. 
he N , F poſſeſſion, 
texce. and fo cannot receive the rents in virtue of her 
; terce, till ſhe be ſerved to it ; and, in order to 
this, ſhe mult obtain a brief out of the chan- 

cery, directed to the ſheriff, who calls an in- 

queſt, to take proof that ſhe was wife to the 

. Shedtel', and that the deceaſed died infeſt 
Py: « in the ſubjects contained in the brief. The ſer- 
wass. vice or ſentence of the jury, finding theſe 
Kenning points proved, does, without the neceſlity of 


of wi- a, retour to the chancery, entitle the wife to 
the @pi- enter into the poſſeſſion, St. 2. 6. 13.; but ſhe 


fion of the can only poſſeſs with the heir pro indiviſe, and 


lands. ſo cannot remove tenants, till the ſheriff kens 


her to her terce, or divides the lands between 
her and the heir. In this diviſion, after deter- 


mining by lot or kavil, whether to begin by 


the ſun or the ſhade, i. e. by the eaſt or the 


welt, the ſheriff ſets off the two firſt acres for 


the heir, and the third for the widow. Some- 


times the diviſion is executed, by giving one 


entire farm to the widow, and two of equal 


| The right Value to the heir. The widow's right is not 


of terce is proper ly conſtituted by thi ſervice it was con- 
conſtitu · ſtituted before, by the huſhand's ſeiſin, and fixed 
ted before by his death; the ſervice only declares it, and 


** * $ 5 44 4 4 


fervice, io entitles her to the third part of the rents 


retro 


„ 


\ | 4 
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retro to her hu ſband's g death, preferable to any 
rights that may have affected the lands, in the 
intermediate period between that and her own, 
ſervice. The relict, if the was reputed to be 
lawful ' wife to the deceaſed, muſt be ſerved, 
notwithſtanding any obj ections by the heir a- 
inſt the marriage, which may be afterwards 
tried by the commiſſary, 1 50g, c. 77. 6 
30. Courteſy is a 1 og by law, to Courteſy, 
| the ſurviving huſband, of all his wife's heri- 
tage in which ſhe died infeft, if there was a 
child of the marriage born alive. A marriage, when 
tho' of the longeſt continuance, gives no right due; 
to the courteſy, if there was no iſſue of it. The | 
child born of the marriage muſt be the mas 
ther's heir : If ſhe had a child of a former mar-. 
nage, who is to ſucceed to her eſtate, the huſ- 
band has no right to the courteſy while ſuch 
child is alive, F. 1. Dec. 1702, Darleith, contra. | 
ry to Sir Tho. Craig's opinion, 428. J 43.; ſo 
that the courteſy is due to the huſband, rather 
as father to an heir, than as huſband to an heir- 
eſs; conformable to the Roman law, which 
gives to the father the uſufruct of what the 
child ſucceeds to, by the mother, J. 1. C. de bon. 
mat. Heritage i is here oppoſed to conqueſt, 3. 8. it is only 
6. and fo is to be underſtood only of the he- of heri. 
ritable rights, to which the wife ſucceeded as tage; 
heir to her anceſtors, excluding what ſhe her- 
ſelf had acquired by ſingular titles. | 
1 Becauſe the huſband enjoys the liferent how bur- 
of his wife's whole heritage, on a N title, dened; 
he is conſidered as her temporary repreſenta- 
tive, and ſo is liable in payment of all the year- 
ly burdens char eable on the ſubject, and of the 
current inte FO" all” her debt, real and 
. 1 perſonal,” 


8 


it is con- Joys by the courteſy, K. 2. The courtely needs 


ſtituted. 
without 


any ſer- 


no ſolemnity to its conſtitution: That right, 
which the huſband had to the rents of his wife's 
eſtate, during the marriage, jure mariti, is con- 


. tinued with him after her death, under the 
name of courteſy, by an act of the law itſelf. 
Wife muſt a, in the terce, the huſband's ſeiſin is the 


be infeft. ound and meaſure of the wife's right, ſo in 


the courteſy, the wife's ſeiſin is the foundation 
_ of the huſband's; and the two rights are, in 
all other reſpects, of the ſame nature; if it is 
not, that the courteſy extends to burgage-hold- 
ings, L. B. c. 44. and to ſuperiorities, arg. 1681, 
Cor fs, Tb. 


Right of - 32. All liferenters muſt uſe their right, 
 liferent ſalvba rei ſubſtantia: Whatever, therefore, is 


ted; 
as to 


growing 
timber; 


hom limi- part of the fee itſelf, cannot be encroached on 
y t 


he liferenter, e. g. woods or growing tim- 
ber, even for the neceſſary uſes of the liferent. 
ed tenement, F. 3. July 1696, Lady Borthwick. 
But, where a coppice or ſilva caedua has been 
divided into hags, one of which was in uſe to 
be cut annually by the proprietor, the liferent- 
er may continue the former yearly cuttings; 
becauſe theſe are conſidered as the annual fruits 
the ſubject was intended to yield, and ſo the 


as to mi- proper ſubject of a liferent. Liferenters have 


nerals. 


no right to coals or minerals under ground, 


if they be not expreſſed in the right; for they 


are proper partes ſoli, 13. July, 1677, Lady 
Preſton. — June 1727, heirs of Roſeburn. Where 


they are exprefled, the liferenter may, by 


the former rule, work any colliery that h 
been opened before the commencement of his 
right, provided he does not employ a greater 
3 re cone ne 


Tide of Servitudes, 223 


number of colliers, or bring up a greater quan- 
tity of coals than the proprietor did. 

33. Our law, to preſerve the liferented ſab- Mc 
jecks for the fiar, directed liferenters to give ſe- . 
| curity, (called in the Roman law cautie wſufruc- 7 
| twaria), that they ſhould keep them in good 0 
condition during the liferent, 1491, c. 25. un- is. 
der the penalty of loſing the profits thereof, 

1535, 6. 15. A ſpecial method is chalked out 
in the caſe of tenements within borough, by act 

594, c. 226. Liferenters are alſo burdened 
15 the alimony of the heir, where he has not Alimony 
enough for maintaining himſelf; which is found - N you 
ed in an extenſion of the laſt clauſe of a& 1491, © 
c. 25. by the firſt part whereof, not only ward- 25 6 
ſuperiors, but liferenters, were obliged to pre- . f 
ſerve, in condition, the ſubject of the 
vard or liferent. The name of an employ- 
ment, if it does not afford bread to the heir, 
will not defend the liferenter a ainſt this bur- 
den, 25. July 1705, Ayton. bare right 
of appareney founds the action againſt the life. 
renter, 12. Feb. 1635, Hepburn. It is a bur- 
den perſonal to the liferenter himſelf, and a- -Y 
not be thrown upon his adjud ging ereditors, as 4 
coming in his place by their diligences, 1737, : x 
ag of Blair. Liferenters are alſo ſubje&ed 

yment of the yearly ceſſes, ſtipends, 
Vs. feln due during their right, and to all 
ober burdens char tene the ſubje& liferented. 

34. Liferent is extinguiſhed by the liferent- The er- 
er s death. That part of the rents which the piry of 
liferenter had a proper right to, before his death, liferents; 
falls to his executors; the reſt, as never having - | 

been in bonis of the deceaſed, goes te the fiar. of lands, 

Martinmas and Whitunday 3 are, by our cu- 


ſtom, a 
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bee ſtom, the legal terms of the payment of rent : 
n © Conſequently if a liferenter of lands ſurvives 
Sal terms. the term of Whitſunday, his executors are en- 
| _ titled to the half of that year's rent,, becauſe it 
was due the term before his death; if he fur- - 
vives Martinmas, they have right to the whole. 
And this is the rule, tho? the conventional term 
ſhould be aſter Martinmas; for ſtill the rent, 
tho' not payable, was due while the liferenter 
- was yet alive; and the poſtponing the term of 
. = ent cannot hurt the right of the execu- / 
'/ _» tors, Gosford, 24. July 1668, Carnegy. A life: 
renter, who outlives any part of the term-day, 
tranſmits to his executors. the right to that 
What if term, F. 8. Dec. 1704, Paterſon. If the life. 
- the life- renter, being in the natural poſſeſſion, | and ha- 
{ed the ving firſt ſowed the ground, ſhould die, even 
ground. before the Whitſunday, his executors are en- 
titled to the whole crop, in reſpeCt that both 
| | ſeed and induſtry were his, 25. "Fuly 1671, | 
/ Liferents Guthrie. Liferents of mills, though their fruits 
| 21 mills; are continual, de die in diem, are governed by 
the ſame rule with liferents of land, 8. Dec. 
of money. 1617, Gurbrie. In a liferent of money conſti- 
tuted by a moveable. bond, the . executors 
have a right to the intereſt, down to the very 
day of the liferenter's death, where no terms 
are mentioned for the payment thereof; but, 
in the caſe of an heritable bond, or * A mo- 
8 13 ſecured on land, che intereſts of 
- liferenter and fiar (or of heir and executor ; 
for the ſame rules ſerve. to fix the intereſts 
of both) are governed by the legal terms 
of land- rent, 11. Jan. 17 38, Carruthers, with- WW 
ESI, requd the Sor onal, 12. ii 
ee e 


S Mr ii cn a a RV oa £5 mM ak. =- 


a+ (St.  ece@ar..o DL OaeR©3 CC. =  wci©S  . 1 


Ter. 1 I 0: 


225 


— 
— 


Tir. 10. , Ternds. 


[7 Ccleſiaſtical rights are called benefices, an Benęfices 
E. appellation transferred from ſecular feug conſiſt of 1 
to church livings, becauſe they were given tos -1x 
churchmen, in conſideration of their ſpiritual 2 | 
warfare. They conſiſt either of lands, or of 
the tithe or teind of lands; the firſt is called _ 
the temporality, the other the ſpirituality of 
the benefice. That chureh-lands might not be church- 
aliened by the beneficiaries, in prejudice” of lands, 
their ſucceſſors, Biſhops, and the heads of reli- | 
gious houſes, were diſabled from making grants, 
without the conſent of the chapter or convent; 
which rule continued after the 'reformation, 
during church-government by Biſhops, 1606, 
c. 3. The King's confirmation, as the preſumed . 
patron, was alſo to be adhibited to grants of 
church-lands, R. M. I. 2. c. 23. ; which right, _ 
tho wreſted from our Sovereigns by the Pope, 
Cr. 146. § 29. was, upon the reformation, re- 
ſtored to the crown, 1584, c. 7. S. 
| 2. Teinds, or tithes, are that liquid propor- and 
tion of our rents, or goods, which is due to teinds. 
churchmen for performing divine ſervice, or - 
exerciſing the other ſpiritual functions proper 
to their Revetul offices,” Moſt of the canoniſts 
affirm, that the preciſe proportion of a tenth, + 
not only of the fruits of the ground, but ef 4 
what is acquired by perſonal induſtry, is due 
to the chriſtian clergy, of divine right, which 
they therefore call the proper patrimony of the 
church; tho? it is certain that tithes, in their' 
infancy, were given, not to the clergy alone, 
but to lay-monks, who were called paupere rt, 
and to other indigent perſons. Charles the 
Great was the firſt ſecular Prince who acknow- - 
ee 


* 
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ledged this right in che ä It appears ta 
have been received with us as far back as Da- 
Vid Þ by two charters of that King, preſerved 
in Auderſan' s Diplomata. Our firſt ſtatute con | 
wem teinds, is Nav, II. c. 4a 
TFeinds 2 DIS | I right, if it had been divine, ought 
which naturally to have belonged to the paſtor of the 
ought to. parochial church; but its application was for a 
paid to long time miſerably inverted: For not only did 
the bol who were liable in payment, at firſt con- 
fon, ". ſider. their obligation as fulfilled, by giving the 
-, right of their tithes to any poor lay friend; but, 
„ even after tithes had been, by the church Ca- 
nons, ee to the parochial churches, the 
ö patron, who in thoſe ages looked on himſelf, 
were fre- upon the emerging of every vacancy, as the 
quently — proprietor 2 the benefice, aſſumed 
APPropri- frequently a power of appropriating or annex- 
5 ing it to a cathedral church or monaſtery ; by 
5 _ mo- which annexation, the cathedral or monaſtery 
naſteries. became the beneficiary or titular of the bene- 
fice annexed. At other times, churchmen, who 
had not their tithes regularly paid them, made 
à grant of part of them to the Sovereign, that 
they, might the better, engage his intereſt for 
Certain | L the reſt effectual: And, laſtly, moſt of 
orders ex- hg gave orders. procured from the Pope an 
3 - exemption from payment of the tithe of lands 
/ 8 poſe feed by themſelves, which ought to have 
been paid to the ſeveral churches where the 
lands lay, - Theſe abuſes were in ſome mea- 
ſure corrected, firſt, by a Papal conſtitution 
of Adrian IV. anno 1156, limiting ſuch exemp- 
Theſe a- tions to the thres orders of Ciſtertians, Hoſpital- 
pauſes cor- lers, and Templars; andi afterwards by ſeveral 
. av by councils of Lateran, one held by Alexander III. 
Fa in 1180, one by Innocent III. in 1241 5, Cc. pro- 
bs the 9 infeudation of tithes to = 
den, 


men, and their further conlecraton to any 
other than the pariſh-church, 

4. The ae employed by the cathedral Vicar z 
church or monaſtery, to ſerve the cure in the 
church annexed, was called a vicar, becauſe he 


held the church, not in his own. right, but in at firſt na- 


the right or vice of his employers; and ſo was med du- 


removeable at pleaſure, and had no ſhare of the ring * | 


benefice, other than what they thought fit to 222 
allow him : But, in the courſe of time, the ap- after- 
pellation of vicar was limited to thoſe who were wards 
made perpetual, and who got a ſtated ſhare PerPetual. 
of the benefice for their incumbeney; from 
whence aroſe the diſtinction of benefices into 
parſonages and vicarages. The Biſhops, accor- 
ding to Forbes, on tithes, p. 35. 36. about the 
thirteenth century, divided with their chapters, 
the churches that had been annexed to their 
cathedrals : Thoſe which fell to the biſhop him- 
ſelf, were ſtyled menſal, becauſe they ſupport- Menfal | 
ed £ expence of his table; thoſe that went u. and 8 
to the chapter were called common, as belong 
ing in common to all its members; but 11 churches 
more probable, that this diſtinction owed its riſe, 
long before the thirteenth century, to the ap- 
e of parochial churches to cathedrals; 
| ſome of which the patron gave to the biſhop . + 
himſelf, which were called — ; and others 
to the biſhop and his chapter; which got the 
name of common. 
5. Perſonal teinds, i. e. the tenth of what 
one acquires by his own induſtry or employ- 
ment, are not . by our law; tho 
they have been found due, when ſupported by 
forty pork eſſion, 29. Nov. 1678, Berny. Feinde 


| Predial teiuds are, by the uſage of Scatland, are either 


either — or vicarage. Parſonage teinds parſon- 
de the teinds of corn; and they are ſo called age or 


becauſe W | 


f 
| 
| 
| 
| 
[| 
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| 
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becauſe they are due to the PRE or other ti. 
tular of the benefice. Vicarage teinds are the 
ſmall teinds of calves, lint, hemp, eggs, Oc. 


Parſon- which were commonly given e titular to 


age teinds the vicar who ſerved the cure in his place. The 
oh x: firſt ſort was univerſally due, unleſs in the caſe 
due, bun of their infeudation to laics, or of a pontifical 
vicarage Exemption ; but, by the cuſtoms of almoſt all 
are local. Chriſt dern, the leſſer teinds were not demand- 

ed, where they had not been in uſe to be paid. By 


the practice of Scotland, the teinds of animals, 


or of things produced from animals, as lambs, 


wool, calves, are due, tho? not accuſtomed to be 

paid, F. 24. July 1678, L. Grant; but roots, 
- herbs, Oc. are not tithable, unleſs uſe of pay- 

ment be proved, 9. June 1676, Burnet. 


Parſon- 6. The parſon, who was entitled to the 


age teind teind of corns, made his right effectual, either 


was moſt by accepting of a certain number of teind-bolls 
Common- 


ly drawn 


after they were reaped, from the ſtock or the 
remaining nine tenths of the crop, and carry. 
ing it off to his own granaries; which is called 


Hordibine drawn 'teind. And if any poſſeſſor of lands 


attending carried his part of the corns off the ground, be- 


drawn fore the churchman had drawn the teind, he 


teind, was liable in a ſpuilzie; which frequently oc- 
caſioned the loſs of the whole crop, in the caſe, 
either of an ill natured, or of an indolent titu- 


removed lar. This ' hardſhip was ſoftened, rather than 


1 removed, by the acts, 1606, c. 8.—1612, c: 


51617, c. 9. reg malt fich the times withid 
It 


which the titular muſt er draw his teind, 
or leave the poſſeſſor of the lands at ene to 


1 Tn! ds _ 
3 | wi, After 


yearly from the proprietor, in ſatisfaction of it; 
from the or more frequently, by drawing or ſeparating 
ſtock. - upon the field, his own tenth part of the corns, 


1 


„ 
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7. After the reformation, James VI. confider- Church- 

ed himſelf as proprietor of all the church - lands; lands fell 

partly becauſe the purpoſes for which they bad to the 

been granted were declared ſuperſtitious; and . 
ly, in conſequence of the reſignations which reforma- 

he, and Q. Mary his mother, had procured from tion. - 

the beneficiaries : And, even as to the, teinds, c 

though our reformed clergy, after the example 

of the canoniſts, claimed them as the patrimony 

of the church, our ſovereign did not fubmit to 

that doctrine, farther than it extended to a | 

competent proviſion for miniſters. He there- Erection 


fore erected or ſeculariſed ſeveral abbacies and of beneti- | 
priories into temporal lordſhips ; the grantees * e | 
of which were called ſometimes lords of erec- Wage 
tion, and ſometimes titulars, as having by their e 
grants the ſame title to the erected nes | 
that the monaſteries had formerly. Fey | 

8. As the crown's revenue ſuffered greatly . 
by theſe erections, the temporality of all church · tion of 
benefices (i. e. church- lands) was, by 1 587, c. church- 
29. annexed to the crown. That ſtatute, tho = 2 
it does not comprehend teinds, excepts from * 
the annexation the teinds of lands belongin 8 
parſonages and vicarages, together with | their 
manſes and glebes ; and declares, that all theſe 
ſhall remain with the preſent: poſſeſſors, or 
with thoſe that ſhall be afterwards provided to 
the benefices. Lands granted to univerſities, 
ſchools, and hoſpitals, are alſo excepted (tho 
theſe did not truly fall within the act, not being 
church-lands); wal benefices of laic patronages, 
by which is meant fuch as were eſtabliſhed be- 
fore the reformation in laymen, whoſe: rights 
oy ps. ctr had no intention to” weaken: _ 
| N a $131F7 OE Wt 5 
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| Notwithſtanding this ſtatute, his Majeſty con. 


inued to make farther erections, which were 


declared null, by 1592, c. 119. with an excep- 

tion of ſuch as had been made in favour of lords 

.. of parliament, ſince the general act of annexz. 

K. Cha. I. g. K. Charles I. ſoon after his ſucceſſion, raiſed 
raiſes re · a reduction of all theſe erections, whether grant. 


© duction ed before or after the act of annexation, upon 


of the e · | - | 

. the grounds mentioned at length by Mr Forbes, 
. treatiſe of tithes, p. 259. In a conference 
= between the King and the titulars, upon the ſub» 
His Maje- je& of this ſuit, his Majeſty inſiſted, 1. That 
ſty's de- all proprietors ſhould be relieved from the hard- 


mands. ſhip of having their teinds drawn by the titu · 


lars. 2. That all the ſuperiorities of erection: 
(i. e. of lands holden of the titulars, as comin 
in place of the monaſteries) ſhould be declar 
to be in the crown, on a reaſonable compoſition 
to be paid to the titulars, for paſſing from theit 
right. 3. That a ſmall intereſt. ſhould be reſer- 


ved to the crown, out of all the erected teinds. 


xy dige. At laſt, the whole matter was referred to the 
rences re- King himſelf, by four ſeveral ſubmiſſions or 
ferred to compromiſes, in which the parties on one fide 
the King were the titulars and their tackſmen, the bi- 
kimſelf. ſhops with the inferior clergy, and the royal 
| boroughs, for the intereſt they had in the teinds 
_ ©. that were gifted for the proviſion of miniſters, 
| _ ſchools, or hoſpitals within their boroughs; and, 
on the other part, the proprietors who wanted 
to have the leading of their own teinds. The 
3 by = _ ang 2 Re, 

into his Majeſty's hands, of the ſuperiorities 
their ſeveral ereQtions. | 4 
His de- 10. Upon each of theſe ſubmiſſions, his 


dal. Majeſty pronounced ſeparate decrees arbitral, | 


1 Y 
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dated 2. Sept. 1629, which are fubjoined to the 

acts of parliament of his reign. He made it law- Proprie- 
ful to proprietors to ſue the titulars for a valua- tors may 
tion; and, if they thought fit, for a ſale alſo of _ _ 
their teinds, before the commiſſioners named or ind ale 
to be named for ro yes The rate of teind, of tithes. 
when it was poſleſl, by the proprietor joint - Teinds 
ly with the ſtock, for payment of a certain valued, 
* to the titular, and ſo did not admit a ſe- eee | 
parate valuation, was fixed at a fifth part of the ant fs 
conſtant yearly rent, which was accounted a ng 
reaſonable mein, in place of a tenth of the 

increaſe, New Coll. val. 2. 18. Where it was 

drawn by the titular, and conſequently might 

be valued ſeparately from the ſtock, it was to or ſepa- 
be valued, as its extent ſhould be aſcertained, rately. 
upon a proof before the commiſſioners ; but, in 

this laſt valuation, the King directed the fifth 
part to be deducted from the proved teind, in 

favour of the proprietor, which was therefore 

called the King's eaſe, 28. Jan. 1708, Dou. 

7. Feb. 1711, Home. The proprietor ſuing for a privilege 
valuation, gets the leading of his own teinds, of a pro- 
as ſoon as his ſuit commences ; but, if he ſhall prietor 
ſuffer proteſtation to be extracted againſt him, m_ for 
for not inſiſting in the proceſs, he loſes that ;— 
pnvilege, by 1693, c. 23. The proprietor is, 
in all valuations, allowed a joint proof with the 

titular, by our preſent law 1690, c. 30.; and, 

upon getting his decree of valyation, he may 

be compelled by the titular, if he ſhall inſiſt for 

it, to infeft him in the lands, for his ſecurity af 

the valued teind, Mackenzie, h. t. 8 16. 

11. Where the proprietor inſiſted alſo for a 

ſale of his teinds, the titular was obliged to ſell 
them, at nine years purchaſe of the valued 2 W 


\ 
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duty; 7 pon receiving the price, to exe. 
cute a 4 ition in the purchaſer's favour, 
containing procuratory of reſignation and pre- 
cept of ſeiſin, which the e direQs 
the granter to warrant, only from his own fad 
and deed; but, by 1633, c. 19. the extent of 
dtꝛe warrandice is left to the diſcretion of the 
commiſſioners. © If the purſuer had a tack of | 
his own teinds, not yet expired; or if the de. 
fender was only tackſiiian of the teinds, and 
ſo could not give the purſuer an heritable right, 
5 an abatement of the price was to be ted ac. 
4 cordingly, by the commiſſioners. This part of 
ID the decreet-arbitral, concerning the valuation 
and ſale of teinds, yas ratified in parliament, 
10633, c. 17. and commiſſioners were appointed 
5 for executing it, by the ſame parliament, c. 19. 
Certain 12. There is no proviſion in the decrees ar- 
teinds bitral, for ſelling the teinds granted for the 
cannot be ſuſtentation of miniſters, univerſities, ſchools, or 
. fold. hoſpitals; becauſe theſe were to continue, as | 
perpetual fund, for the maintenance of the per- 
fons or ſocieties to whom they were appro- | 
priated; and they are expreſsly declared not ſub- 
ject to ſale, by 1690, c. 30.—1693, c. 23. By 
the laſt of theſe acts, it is alſo provided, that 
the teinds belonging to biſhops, which had 
then fallen to the crown, upon the aboliſhing of 
Epiſcopacy, ſhould not be ſubject to ſale, as long 
as they remained with the crown, not diſpoſed 
of; nor thoſe, which the proprietor who had 
right both to ſtock and teind, reſerved to him- 
mh oe ſelf, in a fale or feu of lands. But, tho? none 
„ theſe teinds can be ſold, they may be valued. 
tion be- 13. The King, by the decrees arbitral, de- 
long to \clared his on — to the ſuperiorities of e- 
che . Ig rection 


% 
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rection which had been reſigned to him by the 
ſubmiſſion, reſerving to the titulars the feu-du- 


ties thereof, until r by himſelf to them, 3 5 


of one thouſand merks Scots for every chalder church. 
of feu- victual, and for each hundred merks vaſſu 
of feu-duty, ratified 1633, c. 14-3 which right chuſes to 
of redeeming the feu-duties was renounced b og "= 
the crown, 1707, c. 11. If the church vaſſa 3 u. | 
ſhould conſent 'to hold his lands of the titu- jar. 
lar, he cannot thereafter recur to the crown, as 
his immediate ſuperior, 1661, c. 5 3. 
14. His Majeſty referred what intereſt the 
crown ought to have, in the teinds of erected 
benefices, to the Comiſſioners ; who deter- 
mined an annuity to be paid out of them to Annuity 
the crown, of about ſix per cent. ratified 1633, * teinds. 


— 


c. 15. This right, not having been annexed, 


was conveyed to one Livingſton in ſecurity of a 
debt; but, in 1674, the exerciſe of it was 
ſuſpended by the crown; ſince which time, it 
has lain dormant, St. 2. 8. 13. 

15. In explaining what the conſtant rent is, Rules for 
by which the teind muſt be valued, the follow- fixing the 
ing rules are obſerved. The rent drawn by Torn 
the proprietor, from the ſale of ſubjects, that are ,,; 
more properly parts of the land than of the teinds; 
fruits, e. g. quarries, minerals, moſſes, &'c. is fn or 
to be dedudted from the rental of the lands, ee a 
11. Dec. 1 73+ heritors of Cadder; and alſo &. not 
the rent of ſupernumerary houſes, over nd teindable, 
above what is neceſſary for agriculture; and the 
additional rent that may be paid by the tenant, +, 
in conſideration of the proprietor's ,underta- x 
king any burden that law impoſes on the te- 
2 r the lia e ps 33 98 

ecauſe none of theſe articles are paid properly nor of or- 
on account of the fruits. Orchards muſt al chards, 
n vol Fs 
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nor mill- be deducted, New Coll. vol. 2. 18.; and mill- rent, 


rent, pecauſe the profits of a mill ariſe from indy. 
ſitryz and the corns manufactured there ſuffer a 
valuation, as rent payable by the tenant; and 
therefore vp. not to be valued a ſecond time 

- againſt the titular, as mill rent. The yearly 

_ expence of culture ought not to be deducted; | 

for no rent can be produced without it, 6. Feb. 

nor ren 1745, feuers of Dalkeith: But if an improve. 
+ ment of rent is made at an uncommon expence, 


rhe top : e. g. by draining a lake, the proprietor is allow. 


nary ex- ed a reaſonable abatement on that account, 18. 


pence. - July 1739, herit. of Cadder. 
1856. . Notwithſtanding the ſeveral ways of 
miſapplying parochial teinds in the times of 
Teinds popery, ſome few benefices remained entire 
not af Pe in the hands of the parſons. The miniſters plant- 
e > eld in theſe, after the reformation, continued to 
have the full right to them, as proper benefi- 
' Caries; but, by acts 1690, c. 23. and 1693, 
deemable c. 25. a power is granted to the patron, to re- 
by the pa- deem the whole teind from ſuch beneficiaries, 


- tron, } upon their getting a competent ſtipend, modi- 


from the fied to them; which teind ſo redeemed, the 
ein patron is obliged to ſell to the proprietor, at 


"7 ſix years purchaſe. 


In what 17. Some teinds are more directly ſubj 
order . to an allocation for the miniſter's ſtipend, than 
ſujet to Others. The teinds, in the hands of the lay ti- 
allocation tular, fall firſt to be allocated, who, fince he 
for 'ſti- is not capable to ſerve the cure in his own 
pend-  jjerſon, ought to provide one who can; and 
if the titular, in place of drawing the teind, 
- has fet it in tack, the tack-duty is allocated: 
Ik dis ſort is called free teind. Where the tack- 


— - 


* 
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councils, (which prohibited the infeud 
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falls ſhort, the tack. itſelf is burdened, or, in 
other words, the furplus-teind over and above 
the tack- duty: But, in this caſe, the commiſ- 
ſioners are impowered to recompenſe the tackſ- 
man, by prorogating his tack for ſuch a num- 
ber of years as they ſhall judge equitable, 1690, 
c. 30,—1707, c. 9. Where this likewiſe proves 


deficient, the allocation falls on the teinds, he- 
| ritably conveyed by the titular, unleſs he has 


warranted his grant againſt future augmenta- 
tions; in which caſe, the teinds of the lands 
belonging in property to the titular himſelf 


muſt be allocated in the firſt place. 


18. Where there is ſufficiency of free teinds Titular 
in a pariſh, the titular may allocate any of them may allo- 
he ſhall think fit, for the miniſter's ſtipend, 5 
ſince they are all his own; unleſs there has been rag 

a previous decree of locality : And this holds, if there is 


tho” the ſtipend ſhould have been paid immemo- no locali- 


rially out of the teinds of certain particular ty; 


lands. This right was frequently abuſed by ti- 
tulars, who, as ſoon as a proprietor had brought 
an action of ſale of his teinds, allocated the pur- 
ſuer's full teind for the ſtipend, whereby ſuch 


action became ineffectual: It is, therefore, pro- but PR 


vided, by 1693, c. 23. that, after citation in a after cita- 


ſale of teinds, it ſhall not be in the titular's cen of : 


power to. allacate the purſuer's teinds ſolely, of teinds. 


19. Miniſters glebes are declared free from Miniſters 


g the payment of teind, 1578, c. 62.—162 1, c. glebes, 
10. Lands cum decimis inclufis are alſo ex- 


and lands 
cum deci- 


r ted from teind. Theſe were, according to ,nis incluſic, 
_ Mackenzie, b. 1. § 6. the lands which had been are ex. 
feued out, prior to the above recited Lateran empted 


ation of ir = 
teinds Fs 
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teinds to laics), by churchmen who had right 


both to ſtock and teind; whereby the teinds 
were conſolidated with the ſtock, and were ne- 


ver afterwards ſeparated from it. Sir Tho. 


Craig, who is of opinion that we had no infeu. 


dation of teinds ſo early, underſtands by that 


expreſſion, all lands, where the churchmen, who 
had right both to ſtock and teind, and came af. 


terwards to feu out the lands (which they were 


allowed to do, by 1457, c. 71.) included the 


teind in the ſame charter with the ſtock ; with- 


out diſtinguiſhing whether ſuch right was prior 


or poſterior to the Lateran councils : And, a- 
reeably to this laſt opinion, it has been ad- 


judged ſufficient to exempt lands from payment 


of teind, that the proprietor proved his right 


© thereto, cum decimis inclufes, as far back as the act 


1587, c. 29. which ſuppoſes all ſuch rights to be 


valid, Dirl. 229. —7. Dec. 17 37, Dempſter. Lands 


which formerly belonged to the Ciltertians, or 


other privileged orders, are not now exempted 
from teind, 15. June 1737, miniſter of Barry; 
either becauſe the privilege having been given 


to the monks, as pauperes, was deemed perſo- 
nal, and ſo not tranſmiſſible to the laie titulars; 


or becauſe it was limited to lands which theſe 
orders were then poſſeſſed of; and it does not 


appear that they had property in Scotland ſo 
early as the papal grant of exemption. 
20. Teinds are debita fructuum, not fundi ; 
for as, by their firſt condition, the beneficiary 
might, if he uſed the proper diligence, make 
them effectual, by drawing them out of the ſe- 


veral crops, he needed no real ſecurity. The 


| ation, therefore, for bygone teinds is only per. 


— 
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ſonal, againſt thoſe who have intermeddled; ei- 
ther with the teind by itſelf, or with ſtock and 


teind jointly ; unleſs where the titular is infeft _ 


in the lands, in ſecurity of the valued teind- 
duty. Where a tenant is, by his tack, bound 
to pay a joint duty to his landlord for ſtock and 
teind, without diſtinguiſhing the rent of each, 
his defence of a bong fide payment of the whole 
to the landlord, has been ſuſtained in a ſuit at 
the inſtance of a laic titular, 21. March 1628, 
Murray; but repelled, where a churchman was 
purſuer, 19. Feb. 1629, Kirk : In both caſes, 
the proprietor who receives ſuch rent is liable 
as intermeddler. Every perſon” having right 
to teinds, whether churchmen or laic titular, 


has an hypothec upon the fruits, for the pay- Hypothee 
ment of his teind, 24. June 1662, Vernor,— on the 
13. Dec. 1664, Biſhop of the es; but a pur- fruits for 


| chaſer bona fide at a public market. is ſecure, 
20. Dec. 1664, Reid. 


21. In tacks of teinds, as of lands, there is Inhibi- 
place for tacit relocation ; to ſtop the effect of tion of 


which, the titular muſt obtain and execute ante 
inhibition of teinds againſt the tackſman, which 
differs much from inhibition of lands (explained 
under the next title), and .is intended merely 
to interpel or inhibit the tackſman from far- 
ther intermeddling. But if the titular ſhall, 


after inhibition, ſummarily turn out his tackſ- 


man, without a previous ſentence, he is hable 
in a ſpuilzie, 27. Jan. 1665, L. Berford. This 
diligence of inhibition may alſo be uſed at the 

ſuit of the titular, apr”, any other poſſeſſor 
of the teinds ; and if the tack{man or poſſeſſor 
ſhall intermeddle after the inhibition is execu- 
ted, he is liable in a ſpuilzie. 
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In what 23. Lands and teinds paſs by different titles; 

caſe does a, diſpoſition. of lands, therefore, tho“ granted 

3 of by one who has alſo right to the teind, will not 

clude the Carry the teind, unleſs it ſhall appear from ſpe. 

teind. cial circumſtances, that a fale of both was de. 

ſigned by the parties, F. 29. June 1698, Callan 

der. But if a proprietor, who has right to his 

teinds, and who conſequently carries his whole 

corns, without diſtinguiſhing between ſtock 

and teind, to the ſame mill, ſhould aſtrict his 

lands, the intention of parties is preſumed, that 

' © the aſtrition ſhould reach to both. In lands 

cum decimis inclufis, where the teinds are conſo- 

_ lidated. with the ſtock, the right of both muſt 
neceſſarily go together in all caſes. 


Ter. 11. Of Inhibitions, 


HE conſtitution and tranſmiſſion of feu- 
dal rights being explained, and the 
. burdens with which they are chargeable, it re- 
mains to be conſidered, how theſe rights ma 
be affected at the ſuit of creditors, by legal di. 
Diligen- ligence. Diligences are certain forms of lay, 
ces. whereby a creditor endeavours to make good 
bis payment, either by affecting the perſon of 
his dehtor, or by ſecuring the ſubjects belonging 
to him from alienation, or by carrying the pro- 
pertꝝ of theſe fubjects to himſelf. They are ei- 
ther real or perſonal. Real diligence is that which 
is proper to heritable or real rights; perſonal, 
is that by which the perfon' of the debtor may 
be ſecured, or his perſonal eſtate affected. 0 
2 5 88 ee | . 10 Ee 
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the firſt ſort we have two, 1. Inhibitions, 2. 
Adjudication, ot law has ſubſtituted 1 in the 
place of appriſing. - 
2. Inhibition is — 5 prohibition, which lens. | 
paſſes hy letters under the ſignet, prohibiting tion, 
the party inhibited to contract any debt, or do | 
any deed, by which, any part of his lands may 
be aliened or carried off, in prejudice of the 
creditor inhibiting, Tt muſt de executed againſt how per- 
the debtor, perſonally, or at his dwelling houſe, fected. 
according to the order preſcribed in the caſe of 
ſummonſes by 1540, c. 75. and thereafter pu- 
bliſhed and regiſtered, in the ſame manner with 
interdictions, 1581, c. 119. No. 11600, c. 13. 
( 7. 33. .). Though this diligence requires re- 
ſtration to complete it, yet it ſecures the cre- 
ditor who inhibits againſt all deeds of aliena- 
tion, even onerous ones, that are 
ſterior to the publication of the letters, (A. 1. 
15.) provided he ſhall, within the time ſtatu- 
ted, proceed to perfect his diligence by regiſtra- 
tion, Dirl. 254. Harc. 639. 
3. Inhibition may proceed, either upon 2 li- The 
quid obligation, or even on an action commen- grounds 
ced by a creditor for making good a claim not 50 1 
yet ſuſtained by the judge; which laſt is callec 
| inhibition upon a depending action. The ſum- Inkidi- 
mons, which conſtitutes the dependence, maten 2 
be executed againſt the debtor before the let. depend- 
ters of indibition paſs the ſignet; for mo fut 
can be ſaid to depend a one, till he be ci- 
ted in it as a defender, Br. 9. : But the effect of 
fuch inhibition is Map tray till derree be ob- 
tained in the action a ainſt the debtor; and in 
the ſame manner, inhibitiens on conditional 
debts have no effect, till the condition be purifi- 
: ed. 


) 
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gree of reproach, were not grante 
eld, 4. the old Practice, without a trial a 960 
nifi cauſa which is ſtill neceſſary when they proceed on 
c nita. conditional debts, 17. July 1713, Weir : And 
tho „in other caſes, inhibitions now paſs of courſe, 
the Lords are in uſe to ſtay them, or, if they have 
paſſed the ſignet, to recal them, either on the 

. | debtor's ſhewing cauſe why the diligence ſhould 

/1 not proceed, F. 15. Feb. 1699, Murray; or even 

4H | er Maio, without the debtor's appearance, where 

4 RT the of the diligence 1 is doubtful, F. 9. 

= ö Feb. 1706, Wiſhart. 

—_ Inhibition 4+ Tho inhibitions, by their A ſtyle, 
limited to diſable the debtor from ſelling his moveable, 
heritage. a4 well as his heritable. eſtate; their effect has 

been long limited to heritage, from the inter- 
.ruption that ſuch an embargo upon moveables 
muſt have given to commerce, 22. March 162 
L. Braco; ſo that debts contracted after inhibi- 
tion, may be the foundation of diligence, a. 
ſt the debtor's perſon and moveable eſtate, 
\ The arrears remaining due on a debitum fundi 
to a perſon inhibited, tho' they be heritably ſe- 
' cured, are moveable, and therefore do not fall 
under the inhibition, Falc. vol. a. 138. An in- 
auübition ſecures the inhibiter againſt the alie- 
5 Its affeas nation, not only of the lands that belonged to 
- after ac- | his debtor. when he was inhibited, but of thoſe 
 quiſitions. that he ſhall have afterwards acquired, FS. Dec. | 
1663, Elleis; but no inhibition can extend to 
ſuch after-purchaſers, a as lie in a juriſdiction 
where the inhibition was not regiſtered; for it 
could not have extended to theſe, tho 7 they had 
MN n he ON. 
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5. This W only ſtrikes againſt the It does | 'Y 
voluntary debts or deeds of the inhibited per- not Frike 4 
ſon: It does not reſtrain him from granting ne- 1 
ceſſary deeds, i. e. ſuch as he was obliged to deeds; 
grant, anterior to the inhibition; ſince 15 
might have been compelled to grant theſe, be- 
fore the inhibitor had acquired any right by his 
diligence. By this rule, a wadſetter or annual- 
renter might, after being inhibited, have ef- 
fectually renounced his right to the reverſer on 
payment, becauſe law could have compelled 
him to it, 7. Jan. 1680, Maclellan; but, to ſe- 
cure inhibiters againſt the effect of ſuch aliena- 
tions, it is declared by Act. S. 19. Feb. 1680, that, 
after intimation of the inhibition to the rever- 
ſer, no renunciation or grant of redemption ſhall 
be ſuſtained, except upon declarator of redemp- | 
tion brought by him, to which the inhibiter 4 
muſt be made a party. Judicial rights, e. g. nor a- 
adjudications, recovered againſt the inhibited gainſt ju- 
perſon after the inhibition, upon debts con- dicial 
tracted prior thereto, are not hurt by that dili- — 
gence; for theſe are truly the deeds of the law, 
not of the perſon inhibited: But an adjudica- 
tion led on a bond voluntary: ys ater 
inhibition, is reducible. 

6. An inhibition is a diligence imply pro- It is ſim- 
hibitory, ſo that the debt, on which it proceeds, Ply. Pro- 
continues perſonal-after the diligence; and con- hibitorfr. 
ſequently, the inhibiter, in a queſtion with an- 
terior creditors whoſe debts are not ſtruck at 
by the inhibition, is only preferable from the © 
period at which his debt is made real by adju- 
dication: And where debts are contracted on 
heritable ſecurity,-tho? poſterior to the inhibi- 
— the inhibiter s debt, 1 pee cannot 

H.h | be 
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de ranked with them; he only draws back from 
the creditors ranked the ſums contained in his 
__ diligence. The heir of the perſon inhibited 
is not reſtrained from alienation, by the dili. 
ence uſed againſt his anceſtor ; for the prohi. 


bition is perſonal, affecting only the debtor a. 


gainſt whom the diligence is uſed. | 
Reducti- 5. Inhibitions do not, of themſelves, make 
„ie :-4; void the poſterior debts or deeds of the perſon 
Zim, inhibited; they only afford a title to the uſer 
founded of the "diligence to ſet them aſide, if he finds 
ſolely in them Hurtful to him: And even where a debt 
Fs _ * is actually reduced ex capite inhibitionis, ſuch 
tere. reduction, being founded ſolely in the inhibi. 
- ter's intereſt, is profitable to him alone, and can. 
not alter the natural preference of the other cre. 
ditors. Hence, where ſeveral infeftments of 
annualrent of different dates, have been granted 
by the debtor after inhibition, for the payment 
af all which the debtor's eſtate is not ſufficient; 
tho? the inhibiter cannot be hurt by any of the 
| Poſterior contractions, and conſequently muſt 
draw back his whole debt from the annualrent. 
ers, yet the deficiency in the fund of payment 


muſt fall, not on the whole of them, pro rata, 


but upon the leaſt preferable, Falc. vol. 1. 160, 


Hence alſo debts, tho? contracted after inhibi | 


tion, are not reducible, where the inhibiter 
. . + would have been totally excluded from the 


Aeͤebtor's funds, by debts preferable to his own, 
tmc) thele poſterior cantraQtions had not been 


Purging 8. Inhibitions may be reduced, upon legal 
of inhibi- nullities, arifing either from the ground of debt, 
ion. or the form of the diligence. When payment 

is made by the debtor to the inhibiter, er in- 
e ee e ibition 


@ 
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hibition is ſaid to be purged. Any creditor, 
whoſe debt is ſtruck at by the inhibition, may, 
upon making payment to the inhibiter, compel 
him to aſſign the debt and diligence in his fa- 
vour, that he may make good his payment the 
more effectually againſt the common debtor. 


Tit. 1 2. Of Compriſing s and Adju San 


Eritable rights may be carried from the 
debtor to the creditor, either by the di- 

ligence of appriſing (now je Fly or by 
a judicial fale, carried on before the court of Appri. 
ſeſſion. Appriſing, or compriſing, was the ſings, 
ſentence of a ſheriff, or of a meſſenger who 
was ſpecially conſtituted ſheriff for that pur- 
poſe, by which the heritable rights belonging 
to the debtor were ſold for payment of the 
debt due to the appriſer. By the Roman law, 
the debtor's moveable eſtate was firſt taken in- 
to execution, and, if that was not ſufficient, 
his immoveable, J. 15. $ 2. de re jud. In the 
ſame manner, the debtor's moveables were, by 
our old law, to be firſt diſtrained on a brief of 
diſtreſs ; and, in default of theſe, as much of 
his heritage was to be ſold as would ſatisfy 
2 creditor, apc AI. II. $:3h 5. 2 that appri- 

s were, by their original conſtitution, pro - were ori- 
Ke ſales of the debtor's Tee to any purchaſer8'2*y. 
who offered/ If there was not enough fort; 


Pr 
r 
the creditor's payment within the territory = 
that ſheriff who was. firſt applied to, 3 | 
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iſſued letters to other ſheriffs, who were ts 

purſue the ſame method with the firſt, 1469, 

A 35. If no purchaſer could be found, the 

ſheriff Was to appriſe or tax the value of the 

lands by an inqueſt, (whence came the name of 
appriſing), and to make over to the creditor 

; lands to the value of the debt. I 
Form of 2. Soon after the act 1469, all letters of ap. 
deducing priſing iſſued from the min: Er, and were 
apprilings. directed to meſſengers, as ſheriffs in that part. 
The meſſenger who was employed, ſearched 
firſt for moveables, and, upon finding none, 
denounced the lands to be appriſed, i. e. made 
publication of the intended appriſing, upon the 

ground of the lands, and at the market-croſs 

of the juriſdiction where the lands lay, and 
left copies of the execution at both places. 
The letters were alſo to be executed againſt 
the debtor, perſonally or at his dwelling- place, 

fiſteen days before the actual appriſing. By 

the decree following upon this diligence, ſuch 

a proportion of the debtor's lands was adjudged 

to the proprietor, as was taxed by the inquelt to 
amount to the principal ſum and penalty con- 

tained in the debt, and to the meſſenger's 

ſheriff-fee, 1. 4. 18.; but the appriſer got 

nothing in name of intereſt, before the refor: 

mation. In courſe of time, all appriſings were 

led at Edinburgh, whereby perſons came fre ' 

quently to be put on the inqueſt, utter ſtrangers 
do the value of the lands; which ſoon introduced 

the cuſtom of appriſing the whole lands belong- 

ning to the debtor, without comparing their va- - 

The legal lue with the-extent of 1 debt. Seven years 


rererion were, by the act 1469, allowed to the debtor, 
— gh 5 toredeem the lands appriſed, (called the legal re- 
ö | e Sg verſion, 


* 
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verſion, or the legal); but a minor may redeem runs nat 

at any time within his age of twenty-five, 1621, againſt 
6. 6. whether he himſelf be the original debtor, minors. 
or whether he ſucceed as heir to the debtor: 
And where a major ſucceeds to a minor, againſt _ 
whom the legal of ſeven years was expired at 

his death, the major's right: of reverſion is 
prorogated for year and day thereafter. 
3. Though letters of appriſing contained a what 
power to poind moveables, nothing was de ſubjects 
facto appriſed by the meſſenger, but heritable can be 
rights. Perſonal rights of lands may be appri- PPriſed. 
ſed, and tacks where afligneys are not ſpecially * 
excluded; and even bare faculties or powers 
competent to a debtor, e. g. a faculty to re- 

duce a deed granted by a, minor to his preju- 

dice, St. Anſ. voce Adjudications ; for every 

cuniary or patrimonial intereſt belonging to 

Leaks ought to be ſubjected to the diligence 

of creditors. Offices of truſt, conferred on 

perſonal conſiderations, cannot be appriſed ; What of. 
becauſe in theſe, there is a delectus perſonae, not fices can 
' communicable to creditors by diligence : But 8 = 
all offices are appriſable, which either paſs by 
voluntary conveyance, or are ſo annexed to 
lands, that they are made deſcendible to- the 
lame heirs, Falc. vol. 1. 203. An appriſing, 
whether of lands, or of a right of annualrent, 

or other debitum fundi, carries no paſt arrears 
due upon ſuch right, prior to the decree of 
appriſing ; for, though + theſe are heritably ſe- 
cured, they are moveable ſubjects, 13. March 
1627, Macghie. | | 


0 


4. The debt on which the appriſing pro- On what 5 
ceeds, muſt be either liquid in itſelf, or liqui- debts can 
dated by a ſentence, to a certain value in mo- apprifing | 
ney, before leading the diligence; that the 4 


preciſe 


* 
* 
o 
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preciſe ſum may be known, upon payment of 


which the debtor can redeem. It muſt alſo be 
2 debt, the term of payment whereof is alrea. 
dy come; for till then, no creditor can appro. 
gg to himſelf his debtor's eſtate ; fee 11. 


eb. 1680, Gordon. 1 | 
F. That creditors may have acceſs to affect 
the eſtate of their deceaſed debtor, though the 


heir ſhould ſtand off from entering, it is made 


| lawful, by 1540, c. 106. for any creditor, to 


charge the heir of his debtor to enter to his 


anceſtor, year and day being paſt after the an- 


ceſtor's death, within ' forty days after the 


charge; and, if the heir fails, the creditor 


Appriſing 
upon a 


charge to 
enter heir, 


may proceed to appriſe his debtor's lands, as 

if the heir had been entered. Cuſtom has ſo 
explained this ſtatute, that the creditor may 
charge the heir, immediately after the death of 
his anceſtor, provided letters of appriſing be 


not raiſed till after the expiry both of the 
year, and of the forty days next enſuing the 
year, within which the heir is charged to en- 
ter, Act. S. 18. Feb. 1721.—New Coll. 27. But 


this ſtatute relates only to ſuch charges on which 


appriſing is to be laid againſt the anceſtor's 


lands; for, in thoſe which are to be barely the 


foundation of a common ſummons or proceſs 


againſt the heir, action will be ſuſtained if the 
3 be elapſed from the anceſtor's death be- 


fore the execution of the ſummons, though | 


the forty days ſhould not be alſo expired, 


19. June 1628, Maculloch, Though the ſtatute 
authoriſes ſuch charges againſt majors only, 


practice has alſo exte it againſt minors. 
The proviſion of this ſtatute is, by 1621, c. 
27. extended to the caſe, where the heir is the 
debtor. One muſt, in this matter, diſtinguiſh 


between 
"NF 1 


15 


TIN 


between a general and a ſpecial charge, though Charge, 

no diſtinction is made in theſe __  Age- erf ge- 

neral charge ſerves only to fix the repreſenta- nere or 
tion of the heir who is charged, ſo as to make Pecial. 
the debt his, which was formerly his ance- 

ſtors : But a ſpecial charge makes up for the 

want of a ſervice, explained 3. 8. 29. and ſtates 

the heir, fidtione furis, in the right of the ſub- : 
jects to which he is charged to enter. Where, : 
therefore, the heir is the debtor, a general 

charge for fixing the repreſentation ir 

him is unneceſſary, ſince the only concern of 

the creditor is, that his debtor make up titles 

to the anceſtor's eſtate, which is done by a ſpe- 

cial charge: But, where the deceaſed was the 

debtor, the creditor muſt firſt charge his heir 

to enter in general, that it may be known whe- 

ther he is to repreſent the debtor ; if he does : 

not enter within forty days, the debt may be 

fixed againſt him by a decree of conſtitution, 
on which he muſt be charged to enter heir in 

ſpecial, upon forty days more ; and theſe mult - 

be elapſed, before the creditor can proceed to 

TR Appriſings, being tranſmiſſions of heri- Appri- 
table rights, muſt be perfected by ſeiſin. The ſings are 
ſuperior of the lands appriſed is obliged, by 09g" 
1469, c. 37. to enter appriſers, on payment F 
of a year's rent; which holds, though himſelf The ſupe- 

ſhould claim the lands on an excluſive title, 17. m1 _ 

July 1632, Black ; but his entry on a charge, appriſer, 

being an act of obedience, can hurt no former for a 
right competent to him. Though there ſhould year's 

be many aon the ſuperior gets but one ent. £ 
year's rent for all of them, from which the real - | 
burdens affecting the lands, ariſing either from 
law or the conſent of the ſuperior, _ ery 

| R 8 _ | ” al 2 WG Ce 
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ducted. If the debt due to the appriſer be 


ſmall in proportion to the value of the lands, 


_ © _ the compoſition is brought lower ex aequitate, 


30. March 1637, Paterſon. Where the crown | 
is ſuperior, no more is exacted from the appri. 


ſer than one per cent. of the principal ſum ap. 
priſed for, when it is below 10,000 merks 
Scots, though that compoſition ſhould be lower 


than the ſixth part of the valued rent exacted 
from fingular ſucceſſors by voluntary purchaſe. 


Where the principal is above 10,000-merks, 
the compoſition falls to an half per cent. 


7. Where 'the ſuperior refuſed to enter the 
appriſer, the appriſing was, by the ancient 


practice, approved or allowed by the court of 
Seſſion, Hope Min. Pr. 109. upon which allow. 


ance, three conſecutive precepts were direct. 


ed to the ſuperior, commanding him to enter 
the appriſer, Cr. 4 57-F 20. which were no 


other than the ancient letters of four forms, 


arg. 1647, c. 43.; and, if he ſtill refuſed, ap- 


plication was made to the immediate Higher 
ſuperior, and ſo upwards to the ſovereign, who 


_ refuſes none: But now, by long uſage founded 


on the ſaid act 1647, a fimple charge of horning 
againſt the ſuperior has been ſubſtituted in 


P ace of the letters of four forms. All appri- 
1 


ngs, without diſtinction, and not thoſe only 
where the ſuperior was refractory, were, by 


1641, c. 54. revived by 166, c. 31. ordained 
to be allowed by the Lords; and the allow- 


ance, containing a note of the parties names, 


"$540 of the debt, and of the lands, was to be regi- 


ſtered in a record to be kept IE the clerk of 


regiſter. 


8. After the reformation, creditors were not 
_ entitled to their principal _ but to r 
>” par] 
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paſt intereſt due upon them; which principal 
and intereſt were, in the caſe of appriſing, ac- 
cumulated by the decree into one ſum, carry- 
ing intereſt to the appriſer during the not fe- 
demption of the lands. Appriſers, therefore, be- Appriſers 
ing truly purchaſers under redemption, enjoyed are ac- 
the rents of the appriſed lands, in ſatisfaction covnta- 
or in ſolutum of the intereſt of this accumulate = e 
ſum, in caſe they choſe to poſſeſs during the ate, * 
legal; until, by 1621, c. 6. they became obli- ring the 
ged to apply the rents, in ſo far as they ex- legal; 
ceeded the intereſt of their debt, 8 . 
tinction of the principal ſum; which is extend- 
ed, in the caſe of a minor-debtor, to the 
ſurplus- rents during his minority by 1663, c. 
10. On the other part, if the rents fall ſnort 
of the appriſer's intereſt, the redemption is 
burdened with the arrears remaining unpaid. An appri- 
An 7 who enters into poſſeſſion in vir- ſer who 
tue of a decree, is accountable to the debtor, bas begun 
as if he had continued to poſſeſs till the expiring- eh 1 
of the n tho* he ſhould have quitted D 
the poſſeſſion immediately after his entry; be- ble, as if 
cauſe the decree bars all others from intermed. he had 
dling. If the ſmalleſt part of the debt or inte- Wop aa 
reſt remains due at the expiration of the legal, 
the property of the whole eſtate is in ſtrict = 
carried irredeemably from the debtor. Ip 
9. As appriſings are truly ſales under re- The by- 
verſion, in payment of the appriſer's claim, the Sof the 
arrears of intereſt due on the accumulate ſum un.“ 
are not ſo properly a debt upon the reverſer, as jate ſum 
a burden upon his right of reverſion; theſe ar · falls not 
rears do not therefore deſcend upon the ap- under en- 
priſer's death, to his executors, but to his heir, ur). 
as a part of the right of property conſtituted by 
the appriſing, 3 Feb. 1738, Ramſay: The exe- 
Fo | "TT | cutors 
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cutors can claim no more than the bygone 
rents of the lands not levied by the appriſer 
| himſelf, in caſe he has been in the poſſeſſion. 
Ihe ap- Yet this right of property does not conſtitute 
priſer is the appriſer vaſſal in the lands appriſed, during 
not truly the legal, tho* he ſhould be both infeft and in 
vaſſal du- poſſeſſion: The reverſer continues vaſſal, in the 
8 judgment of law, as long as the right of rever- 
© Hon is competent to him; becauſe fo long it is 
in his power, by er to extinguiſh the ap. 
priſing, as if it had never been led; and con- 

4 © Tequently the caſualities of ſuperiority fall, du- 
ring the legal, by the death, not of the appri- 
ſer, but of the reyerſer, 24. July 1739, credi- 
tors of Bonhard, © a a | 
Eſfectof 10, Appriſing, being a legal diligence, ren- 
denunci- ders the ſubject to be appriſed litigipus from 
ation. the denunciation; the efte& of which is, that 
5 no voluntary deed granted thereafter by the 
debtor, tho? before the decree, can hurt the ap- 
priſer, ſee Pr. Falc. 19.: But a creditor, who 
4 © negleAs the completing of any begun diligence, 
Atter a reaſonable time, is conſidered as having 
- relinquiſhed it; ſo that the debtor may, after 
| ſuch dereliftion, grant even voluntary deeds, 

| which law willſupport, 2 3. July 1674, Johnſton. 
Reduc- 11. Appriſings may be either reduced upon 
tion of nullities, or redeemed within the legal. They 
be are reduced in totum where the defect is groſs; 
ung. zs where they are led on a debt not truly due, 
or where the appriſer has neglected any of the 
neceſſary ſolemnities. If the informality be not 

ſo eſſential, the Court of Seſſion, without over- 
We turning the appriſing funditus, ſuſtain it ex 4- 
_  quitate, ſimply as a ſequrity for the principal 
= and intereſt, 31. Jan. 1679, Irvine; and 
ſometimes alſo for the accymulations, Deep 
a es Md beads hh the 


- 
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the queſtion is not with co-creditors, but with 

the debtor himſelf, 3. Nov. 1738, Balfour: But 

the legal of adjudications ſo reſtricted, can ne- 

ver expire againſt the debtor. | | 
12. An appriſing may be redeemed, not only Redemp- 

by the debtor, but by any poſterior appriſer, tion of 

whoſe diligence is excluded by the firſt. He⸗priſings. 

who has this right, may either uſe an order of „ 

redemption, as in wadſets, 2. 8. 6.; or, if the | 

appriſer has been in poſſeſſion, he may bring | | 

an action of compt and reckoning againſt him, 4 

for his intromiſſions. If the aporiter s intro- | 

miſſions within the legal amount to his debt, 

intereſt, and expences of diligence, including 

the compoſition paid to the ſuperior for his 

entry, and intereſt thereof, the appriſing is, 

by 1621, c. 6. declared to expire ipſo facto; 

but, in this caſe, ſingular ſucceſſors are not ſe- 

cure; for, as intromiſſion conſiſts in fact, it 

can enter into no record, by which it may be 

known: And even where an appriſing is Appri- 

extinguiſhed by payment made by the debtor ſings may 

himſelf, the appriſer's diſcharge is good a. be gti 

gainſt his ſingular ſucceſſors, without being re- B. _ 
giſtered in the regiſter of reverſions, 23. Fuly ns 

1662, Lord Fraſer. After redemption, the unregi- 

debtor is under no neceſſity to renew his ſeiſin; ſtered. 

for, upon the extinction of the right of appri- 

ſing, his former ſeiſin reviv es. 

13. Appriſings were, by the former prac- Preference 

. tice, preferable, according to the dates of the ee 05 3 ; 

ſeiſins following upon them, where the debtor PPriers 

himſelf was infeft; and, where the right was 

not perfected by ſeiſin, in the debtor's perſon, 


or did not require ſeiſin, the preference was 


. governed by the dates of the appriſings. And 
exen where the firſt appriſing required ſeiſin 
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to oomplete it, all the un ines 
were preferred by their dates; becauſe, the 
firſt appriſing having - diveſted the debtor of 
the property, there remained no right to be af. 
fected by poſterior appriſers, but a reverſion, 
which, like other perſonal rights, was carried 
without ſeiſin. See Sf. 3. 2. 17,—Gosford, 22. 
Ju 1675, Beyd. But by 1661, c. 62. a pari 
The pari . preference is eſtabliſned among all appri- 
- paſſu pre- ſings led within year and day of that one which 
ference of has been firſt made effeftual, either by ſeiſin, 
/ *ppriings- or by exact gone for obtaining ſeiſin. In 
What ——4 holden of the crown, the preſenting a 
conlti- ſignature in exchequer, by the appriſer, makes 
_ his appriſing effectual; in lands holden of a 
tual ap- ſubject ſuperior, a. charge againſt that ſupe-. 
priſing. rior to enter the appriſer, i is ſufficient, And, in 
both caſes, the year and day runs from the date 
of the firſt appriſing, and not from the date 
of the ſeiſin or diligence whereby it is made 
effectual, 4. July 1671, L. Balfour. In appri- 
ſings of perſonal rights which admit of no di- 
ligence to make them effectual, the firſt in date 
is the firlt effectual appriſing; and, conſequent- 
ly, all within year and day of that firſt, are pre- 
ferred pari He 19. Nov. 1734, achſon. The 
preference of appriſings after the year falls 
not within this ſtatute, and therefore is govern- 
ccd by the former law, which preferred all ap- 
E priſings after the firſt, by their dates. The co- 
of leading appriſer, who claimed the benefit of the firſt 
u pri- appriſer's diligence, muſt refund to him, not a 
152 proportion only, but the whole of the expence 
falls. diſburſed by him, in deducing the appriſing, 
and leading the diligence neceſſary for making 
it effectual, 2 1663, Crame. 
Ws The tute Ne recs that all the ad- 
- judgers within 8 arid day, ſhall be preferred 


pari 
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+ari paſſu, as if one appriſing had been led for Seiſin on 
the debts contained in all of them; which the pea 
makes the ſeiſins or diligence on the firſt ap- "ig ee 
priſing a common right to all the co- appri- mon right 
ſers within year and day; and conſequently, to the co- 
tho' the firſt appriſing ſhould. be redeemed, the appriſers. 
diligence upon it ſtill ſubſiſts, as to the reſt, 

7. Nov. 1679, Straiton. The effect given to 

the preſenting of a ſignature, or to a charge a- Charge a- 
gainſt the ſuperior, is confined to the prefe- gainit the 
rence of appriſers among themſelves, and does ſuperior 
not alter the nature of feudal rights, in com — gh = 
tition with third parties: A charge therefore up- gainſt 

on an appriſing is not equivalent to a ſeiſin, in third 

a queſtion with an infeftment of annualrent, K. parties. 
48. or with the legal right of terce, K. 56. 

The ſame ſtatute prorogates the legal reverſion Legal re- 
of appriſings from ſeven to ten years; it ſaves verſion is 
the former preference due to appriſings that now pro- 
are led on debita fundi, 2. 8. 18.; and it gives a ro Sted 
right to poſterior appriſers to redeem all ap- years. 
priſings purchaſed by the apparent heir of the 
debtor, for the ſums truly paid for them at a- 

ny time within ten years after the purchaſes : 

But voluntary acquiſitions by apparent heirs, * 

of rights affecting the eſtate of their anceſtors, 

infer, by our ' preſent law, a paſſive title, 1695, 

15. The parliament 1672, c. 19. has, in Adjudi- 
place of the old form of appriſings by meſſen- cation 
gers, directed adjudications to proceed againſt 0 
debtors, by way of action before the court of place of 
Seſſion. | By that ſtatute, ſuch part only of the appriſings. 
debtor's lands is to be adjudged, as is equivalent 
to the principal ſum and intereſt of the debt, Special 
with the compoſition due) to the ſuperior, and adjudica- 
expences of infeftment, and a fifth part more, n. 
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23. reſpe&t the creditor is obliged: to take land for 
his money; but without | penalties or ſheriff. 
fees. The debtor muſt deliver to the creditor 
a valid right of the lands to be adjudged, or 
tranſumpts thereof, renounce the poſſeſſion in 
his favour, and ratify the decree of adjudica- 
tion: And law conſiders the rent of the lands 
as preciſely commenſurated to the intereſt of 
the debt; ſo that the adjudger lies under no 
7 obligation to account for, the ſurplus rents, 
| In this, which is called a fpecial adjudication, 
the legal is declared to be five years; and the 
creditor attaining poſſeſſion upon it can uſe 
no farther execution againſt the debtor, urileſs 

the lands be evicted from him. 


Gelen 16. Where the debtor does not produce 2 


adjudica · ſufficient right to the lands, or is not willing 
tion. to renounce the poſſeſſion, and ratify the de- 
cree, (which is the caſe that has moſt frequent- 

ly happened), the ſtatute makes it lawful fer 

the creditor to adjudge all right belonging to 

the debtor in the ſame manner, and under the 

ſame reverſion of ten years, as he could, by 

the former laws, have appriſed it. In this laſt 

kind, which is called a general adjudication, 

the creditor muſt limit his claim to the princi- 

pal ſum, intereſt, and penalty, without demand- 

ing a fifth part more; ſee A. S. 26. Feb. 1684. 

But no general adjudication can be inſiſted on, 
without libelling in the ſummons, the other 
alternative of a- ſpecial-adjudication ; for ſpe- 

_ cial adjudications are introduced by the ſtatute 

in the place of appriſings; and it is only 
where the debtor refuſes to comply with the 

5 ne thereof, ue e n Toad a ge 

17. ** 
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17. By regulations 169 5, c. 24. Abbreviates Abbrevi- 


are ordained to be made of all adjudications, ate of ad- 


after the manner of the former allowances; Lions 


which are to be ſigned by the Lord Ordinary 
who pronounced the decree, and thereafter gi. 
ven in to the clerk of the bills, to be recorded 15 
within ſixty days after the date of the decre. 
In every other reſpect, general adjudications 
have the ſame nature and effects that appriſings 
had; adjudgers in poſſeſſion are accountable 
for the ſurplus rents; a citation in adjudications General 
renders the ſubject litigious ; ſuperiors. are nan 
obliged to enter adjudgers; the legal of ad- He 
judications does not expire during the debtor's fame na- 
minority, &'c. Only it may be obſerved, that, ture with 
though pe: could not proceed before 2PPri- 
the term of payment, yet, where the debtor is 8 
vergens ad inopiam, the court, ex nobili officio, ad- 
mit adjudication for the debt before it be pay- 
able, 12. July 1711, Blaw: But this ſort, be- 
ing founded ſolely in equity, ſubſiſts merely as 
a ſecurity, and cannot carry the property to 

18. There are two kinds of | adjudication, Adjudi- 
which took place at the ſame time with appri- cation 
ſings, and ftillobtain; viz. adjudications ona de- e, 
cree  cognitionis. cauſa, otherwiſe called contra ;,.., ; 


1 1 4 e 8 * 7 
bereditatem jacentem, ard adjudications in im- 


the creditor by any length of time, ibid. 


plement. 4 Where the debtor? $ apparent heir, 


whois charged to enter, formally renouncesthe 
lucceſſion, the creditor may obtain a decree cog- 
nitionis cauſa,..in which, tho? the heir renoun- 


cing is cited for the ſake of form, no ſentence 
condemnatory can be pronounced againſt him, N 


in reſpect of his renunciation; the only effect of 
it is to ſubject the hereditas ſacent to the ere - 
ditor's diligence. By the old practice, if the 
15 2 28 | (7%: > ape 
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debt was liquid, the creditor * in the pro- 

cels of cognition, proteſt for adjudication, 

which was allowed to him ſummarily, without 

the neceſſity of a ſeparate action, St. 3. 2. 45.; 

but now, adjudication cannot paſs without a 
ſummons for that purpoſe. | 

whatis * 19. Adjudications contra hereditatem Jacen. 

carried Lem, carry not only the lands themſelves that 

by itz belonged to the deceaſed, but the rents thereof 

fallen due fince his death; for theſe, as an ac. 

ceſſory to the eſtate belonging to the deceaſed, 

would have deſcended- to the heir, if he had en- 

_ tered, 19. Dec. 1638, Corſar; which rule is ap- 

eb to all appriſings or adjudications led on a 

ial charge, by 13. Feb. 1740, L. Kilbucks, 

eue. This ſort of adjudication is declared redeemable 

1621, c. 7. within ſeven years, (which was 

thereof. then'the legal of appriſings), by any co-adjud- 

: oo Arn either of the deceaſed debtor, or 

e heir renouncing. The heir himſelf, who 

| renoimces, cannot be reſtored againſt his renun- 

ciation, nor conſequently redeem, if he be not 

. aminor, 27. Jan. 1680, Macaulay: But even a 

major may redeem indireQly, by granting a ſi- 

mulate bond to a confident perſon; the adjudi- 

cation upon which, when conveyed to himſelf, 

; * good title to redeem all other adjudications 


the lands belonging to his anceſtor. 


e ſuperior of the lands thus adjudged, is laid - 
under the ſame obligation to enter the adjudger 
as in the caſe of appriſings, by 1669, c. 18. 

Adjudi- 20. Adjudications in implement are deduced 
an againſt thoſe who” have granted deeds without 
mem. procuratory of reſignation or precept of ſeiſin, 
ps and refuſe to diveſt emſelves; to the end that 
the ſubject conveyed may be effectually veſted 

in the — Thele ad; ard be 13 


before ;the. ſheriff, for they are; not co 


ſo directed a the heir of. the master! in 

which caſe Viſc. a aſſerts that à char e ba 

enter is unneceſſary, 3.2. 52.; but his Lor 

opinion is not ſupported by practice. 6 Here, 

there is no place for a legal reyerſion; for, as 

the adjudication is led for completing the right 

of a ſpecial ſubject, it muſt carry that ſubject as 

irredeemably, as if the right had been volunta- | 

rily compleated : And 902 the fame reaſon, it 

being to ſupply the defect of a ſpecial deed, no 

other adjudication, tho within year and day, 

can come in pari paſſu with it, St. 8 

21. Adjudications contra hereditatem jacen- Adjudi- 

tem might have been, before the act 1672, and cations 

conſequently may, at this day, be carried on be, contra he. 

fore, the ſheriff ;. for that act, which gives to” Ara -M 

the. court of ſeſſion the excluſive juriſdiction ay 

33 can be, underſtood only of ns. 
ſe which are thereby introduced in . before the 

of ers 4. Jan. 1709, Ker. It is pro- ſheriff: 

bable, that the practice prior to the a& 167 

was the ſame, with regard to adjudications in 

implement, as the cognizance of theſe 8 | 

ed no higher juriſdiction than that of other ad. 

Judications; and upon that practice, the queſtion - | 

depends, whether they may now be way 81 

. 


hended under the 5 Ihe regulation 


1695, art. 24. had ordained abbreviates of 2 They 


; judications, to be ſigned by the Lord pronoun - muſt have 
cer, in place of the [Ba allowances : Ang abbrevi- 
| tho' there were no allo 


ates. 


wances of adjudications 
on decrees cognitianit casa, yet by additional 


regulations . art. - revintes of hefe 


were alſo directed to 


ed. . Since chat 
e, it bas been go. : 
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ſuch adjudications were led before the ſheriff, 

to get their abbreviates ſigned by him; and, 

where they have no abbreviates, the court of 

ſeſſion refuſes to grant letters of horning on 
them againſt ſuperiors, A. S. 3. Dec. 1742. 

LON 22. Before treating of judicial fales of bank- 

rupt eſtates, the nature of- ſequeſtration may 

de ſhortly explained, which is a diligence 

-4 2 that generally uſhers in actions of ſale. Se. 

of ef queſtration of lands is a judicial act of the 

eſtates, Court of Seffion, whereby the management of 

'- an eſtate is put into the hands of a factor or 

ſteward named by the court, who gives ſecuri.,. 

ty, and is to be accountable for thè rents to all 

| when _ having intereſt. This diligence is competent, 
e either where the right of the lands is doubtful, 

If it be applied for before either of the com- 

1 has attained poſſeſſion; or where the 

Eltate is heavily fwd with the debts : But, 

as it is an unfavourable diligence, it is not ad- 

mitted; unleſs that meaſure ſhall' appear necef. 

What ary for the ſecurity of creditors.” Subjects, not 

ens brought before — court by the dil igence of 

ſequeſtra- creditors, cannot fall under fequeſtration'; for 

tion. It is the competition of creditors which alone 

'' founds the j Aifdigton of the court, to take the 

dilputed cal je& into their poſſeſſion: Hence. a 

- creditor, wel debt is not made real on the 

lands in queſtion, has no title to demand it; 

and the arreſtment of rents from year to year, 

can only affect a ſequeſtration of the rents ar- 

reſted, but not of the lands 2 13. Feb. 

© - +. -—_ 55 creditors of Och | 

FaQrs on 23. The court of f ſſion, who'decrves the ſe 

| ſequeſtred 1 1 tion, has the homination of the factor, 
* in which they are directed aan 8 

7 | ation 


8 
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dation of the. creditors. Writers were, by Aa 
§. 23. Nev..1710, declared incapable of this 


office * and tho? an objection be ſeldom made 


ſuſtains it. The debtor's apparent heir may be 


alſo accounted an improper factor, as the ſame 


grounds of ſuſpicion that lie againſt the debtor 
himſelf, commonly ſtrike with equal force a- 


gainſt his heir, both in point of neceſſitous cir- 


cumſtances, and of deſign againſt the | credi- 
tors; but, where no oppoſition is made, nothing 


hinders him from being named. A factor ap- 
pointed by the ſeſſion, tho the proprietor had 


not been infeft in the lands, has a power to re- 

move tenants, Neu Coll. vol. 2. 41, contrary to | 

the general rule ſtated 2. 6. 23. The rules by their duty, 
Ju 


which a judicial factor muſt conduct himſe 


are contained in ſeveral acts of ſederunt. By 


Act S. aa. Nov. 171 1, 5 6. 5. 8. factors muſt, with- 
in ſix months after extracting their factory, 


make vp a rental of the eſtate, and a liſt of the. 


arrears due by tenants, to be put into the hands 


of the clerk of the procels, as a charge againſt 
themſelyes, and a note of ſuch alterations in the 
rental as may afterwards happen; and muſt al- 


ſo deliver to the clerk annually. a ſcheme of 


their, accounts, charge and diſcharge, under 


their office, bound to the ſ⸗ ee of dili 
gence that à prudent man adhibits in his own 


accountable for the intereſt of the rents, which 
they either have, or by diligence might have 
recovered, from a year after their fall 
take advantage of the neceſſities of . 
8 e 


1 


* 


— 


upon that act, yet, when it is offered, the court 


ſame degree of -dili- 


ling due. 


8 
1 
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i ng their debts at an undervalue, all 
As purchaſes made either by the factor him. 
ſelf, or to his behoof, are declared equivalent to 
an acquittance or extinction of the debt, by 
Act S. 25. Dec. 1708. No factor can warrant. 


ably pay to any creditor, without an order of 
the court of ſeſſion; for he is, by the tenor of 


his commiſſion, directed to pay the 3 8 
thoſe who ſhall be found to have beſt ri 


; Salary of them. Judicial factors are entitled to a — 


factors. which is generally ſtated at five per cent. of their 
intromiſſions; but it is ſeldom aſcertained till 

their office expires, or till their accounting; 
that the court may modify a greater or ſmal- 
ler falary, or none, in proportion to the factor's 
integrity and diligence, 22. June 1711, Heriot: 
See alſo Act S. 23. Nov. 1211. Many caſes oc. 


 Fattors cur, where the court of ſeflion; without ſeque- 


bers mal ſtration, name a factor to preſerve the rents 
to from periſfüng; e. g. Where an heir is delibe- 
rating whether to enter, where a minor is with- 


out tutors, where a ſucceſſion open to a per. 
ſon reſiding abroad, tc. St. 4. 50. 28.; in all 


5 which caſes the factor is ſubjected to'the role 
laid down in 4% S. N ee 


Sale of 1. The e our. e 
bankrupt times applied to perſons whoſe funds are not 


eſtates. ſufficient for their debts; and ſometimes, not 
to the debtor, but to hig eſtate: Thiere was no 
method known i in our law for the proper ſale of 

a bankrupt eſtate, ſo as the price might be di- 
vided among the creditors, t 1681, e217. ; by 
which the courtof ſeffion was impowered, at the 


the debtor's eſtate, and name commiſſioners to 
, nt it, for — bts: But, as the 
commiſhoners 


fuit of any real creditþr, to. try the value of the 


f 1% eee 66 
emu oners named by the ſeſſion in purſuance 


of this act, were ly backward to under- 


take ſo ungrateful an — and as the conſent 


of the debtor, which the ſtatute required where 


his right of reverſion was not expired, could 


ſeldom be obtained, it was enatted, by 1690, 
6. 20. that decrees of fale of bankrupt 


that ſuch ſales mi 
out the conſent of the debtor. 

25. No proceſs of ſale, af che fait of a ere⸗ 
ditor, can proceed without: a proof of the debt- 
or's bankruptcy by ſaĩd act 1690,--A#S. 24. Feb, 


1692, or at leaſt, as Lord Stair ſoſtens it, 4. 51. 


6. unleſs his lands be ſo charged with debts, that 
prudent perſons will not buy from him; and 
therefore the ſummons of ſale muſt compre- 
hend the debtor's whole eſtate.” The debtor, or 


his apparent heir, and all the real creditors" in 


poſſeſſion, muſt be made parties to the ſuit; but 
it is ſufficient if the other creditors be called by 
an edictal citation Het. S. 23. Nov. 171 1, Fr. 


The ſummons 'of ſale contains a concluſion of Ranking: 
ranking or preference of the bankrupt's credi. of ae a 


ſhould be pronounced by the court itſelf, njd 
r proceed in all ales with- a 0 


tors. In this ranking, firſt and ſecond terms on- 


are aſſigned to the whole creditors for exhibit- 
ing in court (or producing) their right and di- 


ligences, which-muſt be publiſhed 5 in the Edin- 
burgh Evening Courant, according to the di- 


e Bons of AF 8. 1 7. Fan. 1756; and it is there- 


by declared, that {Rr LO certification 


proceeding thereupo n, againlt the writings not 
produced, ſhall have the fame effect in favour 
of the creditors who have produced their 
rights, as if that decree had 


2 


proceeded upon 
an, LN of n 4. IF | 
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cluded by — we decree, before the actual 


ale, at leaſt to the extent of the value put on 
the lands hy the court of ſeſſion, Reg. 1695. 
art. 26. The.;irredeemable- property of the 
lands is adjudged by the court to the higheſt 


The ſecu- Offerer at the ſale. The creditor's receiving 
rity of ju- payment muſt grant to the purchaſer abſolute 


dicial pur- warrandice, to the extent of the ſum received 


chaſers. by them, A S. 31. March 168 5; and the lands 

purchaſed are, by 1696, c. 6. declared diſbur. 

dened of all debts or deeds of the bankrupt, 

or his anceſtors, either on payment of the price 

by the purchaſer to the creditors, according to 
their preference, or on conſignation of it, in 

caſe of their refuſal, in the hands, of the magi- 

ſtrates of Edinburgh: The only remedy pro- 

- - Tided by the act, to ſuch, creditors as judge 

themſelves hurt by the fale or diviſion of the 

price, even tho' they ſhould be minors, is an ac- 

tion. for recovering their ſhare of the Price 2 

Ke gainſt the creditors who have received it. 

On when 5 30) The expence of theſe proceſſes was- at 

doch the"; firſt diſburſed by the factor, out of the rents in 

expence his hands; by — the whole burden of ſuch 

of the expence fell upon the poſterior; creditors. By 

W cog Act 8. 23. Nou. 1711, 9..it was proportioned 

among all the creditors, accordin to the ſhares 

that they ſhould ſeverally draw. of the price; 

becauſe 3 5 of ſale and ranking redounded 

to the common benefit of them all. But as 

this laſt regulation cut off the preferable ere- 


ditors: from their claim of expences, which, the 


nature of their rights or diligences entitled 
them to, matters were again put on ae 


2 booting, by A e e ws 2717 
27. Ap- 


gainers by the ſale, ought to be. burdened with 


Tit; at 1 Adjudicut ions. 5 | 


2 \ Apytent" dit are enthled; b ie Apparene 
6. 25 to bring actions of ſale of the eſtates be- heirs may 
Jonging to their 'anceſtors, whether bankrupt fre 
or not; which privilege is not "loſt to them, 


tho' they ſhould behave as heirs, 28. Feb. 1 25 33, 
5 


Blair. The expence of theſe actions ou 


fall upon the Pyrſyer, where there appears to 
be 5 excreſcence of the price, aher en 
of the creditors; becauſe, in ſuch cafe, he is 
preſamed to act for himſelf: But, where there 
is no excreſcence, the creditors, who alone are 


the expence of it. 
28. As proceſſes of ranking al ale are 4s. Diligen- 

dined for the common intereſt of all the'cre-. T8 

ditors, no diligence! carried on, or completed fl. 

during their pendency, ought to give any pre- x 

ference in the competition; pendente lite nhl 

inovandum. Hence, in a competition between 

2 creditor who had adjudged, pending an action 

of ſale, and another who, that he might not be 

excluded by the firſt adjudger, had led a ſecond 

within year and' day of the firſt, but after the 

yoo the two — udications were preferred bit 

paſſe u; though he laſt, having been led after 

right of the lands had been transferretl 


dem the debtor, was an improper diligence, 
Falc, vol. 1. g 


23 
29. It is a i in in al real diligences, that, Theappli- 


where a creditor is preferable on leveral- diffe- cation of 
rent ſubje&s, he cannot uſe his preference ar- 


catholic 
rights in a 


bitrarily, by favouring one creditor more than competi- 
another, but muſt /allocate his univerſal or ca- tion. 
tholic debt proportionally 3 ainſt all the ſub- 

ects or parties whom it aff If it is mate- 


rial to RES: creditor to draw* his whole pay- 
ment 
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| mentout of any one fund, he ma may apply hi 


- Jodi ſo as may beſt ſecure himſelf; but that 
1 will be rectified as to che poſterior 
ors, who bad likewiſe, by their rights and 
Allgences, affected the ſubjects out of which 
he rew his payment, BY oblicing him to +4 
1n their favour his right upon the ſeparate ſu 
jede which he did not uſe in the ranking; by 
which they may recur * theſe ſeparate 
ſubjects for the ſhares which the debt — 2s 
might have drawn out of them. As the obl: 


2 to aſlign is founded merely in equity, 
e catholic creditor cannot be 3 to 


gning ſhall weaken the preference 
of any Tn, debt veſted in himſelf, affecting 
- the ſpecial ſubject ſought to be, aſſigned. But, 


. 


ct f a creditor upon a ſpecial ſubſect ſhall acquire 


1 ſhall purchaſe a deb affectin 


I a higher de 
97 9 6 due to it, = an arbitrary application 


from another a catholic right, or a catholic 
a ſpecial 
e ſpecial 


e of. preference than was 


with a view of creating to 


13 catholic debt, equity cannot protect him, 
om aſſigning in favour of the creditor ex- 
cluded by fach application, eſpecially if, prior 
to the purchaſe; he! ſubject had become Jitigt- 


ous by the. proceſs of ranking; for tranſmi/- 


ſions ought hot to hurt creditors who are no 


parties to them, nor to give the purchaſer 


ay new right, which was nat formerly in him- 


ſelf or his cedent. This head of our law is ac- 


| Rein " curately, diſcuſſed gn eg An the e 
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HE law.of RO Jokes being kat" 
＋ 55 ed, moveable rights fall next to be conſi- 
dered, the doctrine of which depends chiefly on 
athe nature of Obligations. An obligation is 2 Obliga- 
legal tie, by which one is bound to pay or per- tions or 
form ſomething to another. Every . 1 
on the perſon obliged, implies an oppoſite right 
in the creditor, ſo that what.is a burden in re- 
gard to the ane is a right with reſpect to the o- 
ther; and all rights founded on obligation are 


£ called . There is this eſſential differ- Diffe- 


ence between a real and A perſonal right, thatrence be- 


2 jus in Its whether of property, or of an in- tween 


ferior kind, as ſervitude, entitles the perſon . > | 


veſted with i >. to poſſeſs the ſubject as his ig bes. 
ny or if he is not in poſſeſſion; to de- 
and it from the poſſeſſors; whereas the cre - 
der, ß a ee right has only jus ad em, 
ora night to compell the debtor to fulfill his 
obligation; without any right in the ſubject it- 
ſelf, which the debtor is bound to transfer to {aol 
him. It is ſaid in the definition, to pay or to per. 
form. The firſt, to pay, relates properly to thoſe 
"ONTO which Re rr” is bound to deliver 


[i \ IG _ 
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(+) athe creditor, and i is generally limited to ſums 
f of money. The other alternative, to perform, 
| includes all articles conſiſting in fact, as an ob- 
_ ligation to diſpone, or to procure "ſomething 
to be done for the creditor. One cannot oblige 
himſelf, but by a preſent act of the will. A bare 
reſolution, therefore, or purpoſe to be obliged, 

| is alterable at pleaſure, 27. Feb. 1673, Kinnaird. 
Obliga- 2. Obligations are either, firſt, merely natu- 
tions are ral, where one perſon is bound to another by 
either the law of nature, but cannot be compelled, by 
| any civil action, to the ormance. Thus, 
tho deeds granted by a minor having curators, 
without their con'ent, are null, yet the minor 

is naturally obliged to perform fuch deeds; and 

parents are naturally obliged to provide their 

| _— in reaſonable patrimonies. Natural 

2 ions had, by the Roman law, moſt of the 
9 s of proper ones, except the right of ac- 
tion; 5 ours, they entitle dn to retain 


What he has got in virtue thereof, without be. 


ing ſubjected to reſtore it, 3. 3. 17. and a fide- 
jay obligation may be int erpoſed to them, 
merely ci- 3. 3. 24.2. Obligations are merely "civil, 
8 which may be ſued upon by an action, but are 
_ ___ _ elided by an exception in equity; this is the 
of mixed: .caſe of obligations gran ted through force or 
fear, Wc. 3. Proper or or full 1 enter na 
_ thoſe which are fab ed both b ty an 

the civil ſanction. e ee 
They are 3. Obligations may be alſo divided into, 1. 
either Pure, to which neither day not condition is 


pure, adje ted. Theſe may be exacted imſtedisteh) 


ex die, l. 41. f. 1. de verb. obl. 2. Obligations (e 

„ aue) which have a Hay) dfefted tobe perfottn- 2 
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3 proper debt ariſes, from the date of the o- 


bligation, becauſe it is certain that the day will 


exiſt; but the execution is ſuſpended, till the 


dit) till the condition be purified, becauſe it is 


poſſible the condition may never exiſt; and 


which, therefore, are ſaid to create only the 


hope of a debt, 8 4+ 2 » de verb. obl. 1 but the 
granter, even of theſe, has no right to reſile. 


An obligation, to which a day is adjected that 


poſibly may never exiſt, implies a condition; 
dies incertus pro conditione habetur, Il. 21. pr. 
quando dies leg. Thus, in the caſe of a pro- 


viſion to a child, payable when he attains to 


the age of fourteen, if the child dies defore 


that age, the proviſion falls, 16. Feb. 1677, - 


4. Obligations, when conſidered with te- 


gard to their cauſe, were divided by the Ro- 
mans, into thoſe ariſing from contract, quaſi- 
contract, delict, and quaſi-delict: But there 


are certain obligations, even full and proper 


ones, which cannot be derived from any of 


theſe ſources, and to which Lord Stair gives 8 


"4 


the name of vbediential. Such is, among o- Oe .. 
thers, the obligation of parents to aliment or al bl. 
maintain their children; which ariſes ſingly gations; 
from the relation of parent and child, and may 

be inforced by the civil magiſtrate, l. LL 8 10. Obliga- 


de agn. lib. Under 2 are comprehended tion of 
ther, and grandmother, in aliment 


the mother, grandfa 


their proper order, d. .. 8 $ 2. This obligation 


on parents extends to the providing of their 


them ſuitable education, d. I. 5. § 12. It 
ceaſes, when the children can earn a liveli- 


hood 


iſſue in all the neceſlaries of life, and giving 


3. Conditional obligations, or condi- | 
in which there is no proper debt (dies non ce- tional. 
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hood Ins: their own induſtry; but the obliga- 


tion on parents to maintain their indigent chil. 
dren, and reciprocally, on children to maintain 


their indigent parents, is perpetual, J. ult. § f. 


C. de bon. que lib. This obligation is, on the 


"father's death, transferred to the eldeſt ſon, 


the heir of the family; who, as repreſenting the 
father, muſt aliment his younger brothers and 
ſiſters: The brothers are only entitled to alimo- 


| 5 till their age of twenty ne, after which they 


reſumed able to do for themſelves; 
by ie obligation to maintain the ſiſters con- 


tinuestill their marriage, 8. Feb. 1739, Douglaſſes.. 


In perſons of lower rank, the obligation to 

aliment the ſiſters ceaſes, after they are capa- 

ble of ſubfiſting by any ſervice or employ. 

„ 

Obliga- 5. All obligations, ariſing from the natural 
gets 59486 duty of reſtitution, fall under this claſs: Thus, 
the hows things given upon the view of à certain event, 
of reſtiru- muſt be reſtored, if that event does not after- 
tion. wards. exiſt, Tit. F. de cond. cauſa data; e. g. 
| hat is given in contemplation of a marriage 
Which never followed: Thus alfo, things gi- 
ven ob turpem cauſam, where the turpitude is in 

the receiver and not in the giver, muſt be re- 

| ſtored to the owner, J. 1. § 2. de cond. ob turp. 


cat. : And on the ſame principle, one upon 
_ Whole: ground a houſe is built or repaired | 


by another, is obliged, without any covenant, 
to reſtore the expence laid out upon it, in ſo 


far as it has been profitable to Him, 2 3: Feb. 


„ 


Obliga- 6. A contract s the voluntary agreement _ 
tions by of two or more ns, whereby ſamething 
contract- is to be given or rmed upon one part, for 


a me le confideration, either we of or fu- 


i 7 CEE 


ture, 2 


_ 1 .. . ²——̃— aa tot & ae. Soi oben * rnd © bapang, — 
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ture, on the other part. Conſent, which is im- Conſent is 


plied in agreement, is excluded, 1. By error implied in 


in the eſſentials of the contract, J. 1 5. de juriſd. contracts. 
—], . pr. de contr. empt.; for, in ſuch caſe, the - 
ty does not properly contract, but errs, or 

is deceived : And this may be alſo applied to 
contracts which take their riſe from fraud or 
impoſition. 2. Conſent is excluded by ſuch a 
degree of reſtraint upon any of the contracting 
parties, as extorts the agreement; for, where 
violence or threatnings are uſed againſt a per- 
ſon, his will has really no part in the contract. 
Contracts were, by the Roman law, perfected, 
either re, by the intervention of things; or by 
words ; or by writing ; or by ſole conſent. In | 
order to W real contracts, one of the par- Real con · 
ties muſt have actually given or performed tracts. 
ſomething to the other: If there was barely an 
obligation to give or perform, it reſolved into 
a nudum pactum, which was not productive of 
an action; but, by the law of Scotland, one 
who obliges himſelf to lend, or give in pledge, 
may be compelled to performance. The real 
contracts of the Romans are loan, commodate, 
depoſitation, and pledge. 

7. Loan, or mutuum, is that contract which Mutuum; 
obliges a perſon, who has borrowed any fun- 
gible ſubject from another, to reſtore to him as 
much of the ſame kind, and of equal goodneſs. + 
Whatever receives its eſtimation in number, its proper 


weight, or 8 fungible, as corn, wine, ſubjects; 


current coin, &c. The only proper ſubjects bf 
this contract, are things which cannot be uſed 
without either their extinction or alienation; 
hence, the property of the thing lent is neceſ- 


larily transferred, by delivery, to the borrower, 


Who, ; 
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who, conſequently, muſt run all the hazards, 
either of its deterioration or its periſhing, accor. 
ding to the rule, reg perit fuo domino. Where 
the obli- the borrower neglects to reſtore at the time and 
"NO * agreed on, the eſtimation of the thing 
lent muſt be made according to its price at 
that time and in that place; uſe it would 
have been worth ſo much to the lender if the 
obligation had been duly performed. If there 
is no place nor time ſtipulated for, the value is 
to be ſtated according to the price that the 
commodity gave, when and where it was de- 
manded. In the loan of money, the value put 
on it by public authority, and not its intrinſic 
and action worth, is to be conſidered. ' This contract is 
ariſing gbligatory only on one part; for the lender 
from it. ig ſubjected to no obligation: The only action, 
4 8 N that it produces, is pointed againſt 
the borrower, that he may reſtore as much in 
quantity and quality as he borrowed, together 
with the damage the lender may have ſuffered 

. default of due performance. 5 
Commo - 8. Commodate is a ſpecies of loan, gratuitous 
date. on the part of the lender, where the thing lent 
may be uſed, without either its periſning or its 
alienation. Hence, in this ſort of loan, the 
property continues with the lender; the only 
right the borrower acquires in the ſubject is its 
uůſe, after which he muſt reſtore the individual 
thing that he borrowed : Conſequently, if the 


ſubject periſhes, it periſhes to the lender, unleſs 


it las periſhed by the borrower's fault. What 
What de- 


| . a+ wn damages, is comprehended under the following 
red 36 arc rules. Where the contract gives a mutual be- 
tracts. 22 5 . TEE. 


of fault or negligence makes either of 
s of the contracting parties liable to the other in 


niefit 


a? "3 
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** to both parties, each contractor is bound 
to adhibit a middle ſort of diligence, ſuch as a 
man of ordinary prudence uſes in his affairs, the 
lect of hich. is called culpa levis. Where Culba le- 
only one of the parties has benefit by the con- 
tract, that party muſt uſe exact diligence, the 
oppoſite of which is culpa leviſſima; and the o- leviſima, 
ther who has no advantage by it, is account- 
able only de delo vel culpa lata, for dole, I. 5. $ lata. 
2, Com. or for groſs omiſſions which the law 
conſtrues to be dole, J. 226. de verb. ſign. Where 
one employs leſs care on the ſubject of any 
contract which implies an exuberant truſt, 
than he is known to employ in his own affairs 
it is ee as dole, J. 32. depgſ. 
theſe rules, the borrower in the con- | Obliga- 
Wy 4 "commodate muſt be exactly careful of " 2005 _> 
the thing lent, and reſtore it at the time fixed mo. 
by the contract, or after that uſe is made of it date. | 
for which it was lent: If he puts it to any o- | 7. 
ther uſe, or neglects to reſtore it at the time | has 
covenanted, and if the thing periſhes thereaf- | 
ter, even by mere accident, he is bound to pay 
the value. On the other part, the lender is o- 
bliged to reſtore to the borrower ſuch of the 
expences diſburſed by him on the ſubſect, as 
aroſe from any uncommon accident, but not 
thoſe that naturally attend the uſe of it, J. 18. 
Ha. commed. The eſſential obligations conſe : The di- 
quent on this contract lie upon the borrow- rect and 
er: The action therefore competent to the 77: T7 | 
lender againſt bim, for fulfilling his part, randy 
is called the direct action of date. | 
and that which is competent to the bor- : 
rower upon the counter: part of the contract, 1 0 
is called the contrary action. Where a thing 
is lent gratuitouſly, 3 en any time 
0 


| 


| of redelivery, it conſtitutes the contract of pre. 
| Precari- | carium, which is revokable at the lender's ple. 


mn.  fure, and, being entered into from a perſonal 


regard to the borrower, ceaſes by his death, 
La, S 1. de prec. 

Depoſita- 10. Depoſitation 1s a/ Cement; by which one 
tion: who has the cuſtody of a thing committed to 
him, (the depoſitary), is obliged to reſtore it to 
the depoſitor. If a reward is bargained for, by 
the depoſitary for his care, it reſolves into the 
The obli- contract of location. As this contract is gratui. 
gations tous, the depoſitary is only anſwerable for che 
ariing conſequences of groſs neglect; but after the de. 
os ah: poſit is redemanded, he is 1 even for 
caſual misfortunes. He is entitled to a full in. 
demnification for the loſes he has ſuſtained by 
the contract, and to the recovery of all ſums 
expended by him on the ſubject: But he had 
no right; by the civil law, to retain the ſubjet 
itſelf for his reimburſement; the exuberant 
_ truſt which was implied in the contract exclu- 
died all right, both of compenſation and reten- 

| 2 tion, . 11. C. e. EE} $1.89 
Nautae, .' x1; 


"thi = or ſtabler, is aceountable, not only 


8 his own facts and thoſe of his "ſervants, 


9 is an obligation implied in the very 
1 'theſe jo: mp mr but of the o- 


29 11 8949 N abi Nuno os o deſt 
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By an edict of the Roman Praetor, which 
cauponer, ig, with ſome variations, adopted into our law, 
fabularii. an obligation ariſes, without formal *paQion, 
a dy a traveller g entering into an ian, ſhip, | 
or ſtable, and there depoſiting his goods, or | 
putting up his horſes whereby the inkeeper, 


1 gueſts or paſſengers; and, indeed, in e- 
Ne unleſs where the goods have been 


. | 7 


: 
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loſt damno: * or carried off by pirates or 
houſe-breakers. This edict, ſo contrary to com- 
mon rules, was found neceſſary ad Nr e 
nl improbitatem hoc genus hominum, I. 1. § 1, 8. 

naut. caup. Not only the maſters of ſhips, 
but cheir employers, are liable upon this edict, 
J. 1. § 2. 3. ibid. each of them for the ſnare 
that he — in the ſhip, J. 7. § 5. ibid. But, by How far 
the preſent cuſtom of — nations, Api maſters of 
brought into a ſhip do not fall under, it, un þ * 
leſs they are delivered to the maſter or mate, 9 
or entered into the ſhip books. Carriers fall edick. 
within the intendment — this edict; and prac- 
tice has extended it to vintners e bo- 
rough, F. 17. Feb. 1687, Forbes. The extent 
of the damage ſuſtained by the party may be 
proved by his own oath in litem, 4. Dec. N 
— |; 
572; Sequeſtration, whether voluntarily con- Sequeſtra- 
ſented to by the parties, or authoriſed by the tion. 
judge, 18 a kind of depoſit ; but, as the office of 
ſequeſtree, to whoſe care the ſubject in diſ- 
pute is committed, is not conſidered as gratui- 
tous, he cannot throw it up at pleaſure, as a | 
common depoſitary m ay do; and he is liable 5 
in the middle degree of diligence. Conſigna - Config: | 
tion of money is a0 a depoſit. It may be made, nation, 
either where the debt is called in queſtion by 
the debtor, as in ſuſpenſions; or where the cre- 
ditor refuſes to receive his money, as in Wadſets, | 
c. The riſk of the conſigned money les on On whom 
the conſigner, where he ought to have made the riſk of 
payment, and not conſignation, 9. July 167 5, che con- 


E. Qucenſberry; or has conſigned only a part; ſigned | 
or has choſen for conſignatary a perſon netther 3 
named had the PR nor 2 þ good credit. The 


m bh * 
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charger, or other creditor, runs the riſk, if he 

has charged for ſums not due, or has without 
good reaſon refuſed payment, by which refuſal, 

ha: conſignation became neceſſary, 28. uh 
Conſigned 1665, — It is the office of -a confignatary, 
money to keep the money in ſafe cuſtody, till it be 
44 ah, called for: If therefore he puts it out at inte. 
ro _ reſt, he muſt run the hazard of the debtor's in. 
ſolvency ; - but, for the ſame reaſon, tho? he 

| ſhould draw intereſt for it, he is liable i in none 

; to the conſigner; ſee 3. 9. 21. ad e 
. rieage. 13. Pledge, when oppoſed to wa et, is a con- 
tract, by which a debtor puts into the hands of 


his creditor, a ſpecial moveable ſubject in ſecu. 


_ rity of the debt, to be redelivered on payment. 
Where a ſecurity is eſtabliſhed by law to the 


creditor, upon a ſubject which continues in the 


debtor's poſſeſſion, it has the ſpecial name of an 
Hypothec. hypothec. Of hypothecs in moveables there 
was a great variety among the Romans; but 
our law has, for preſerving the free currency 
of trade, reduced them to a narrower compaſs. 
Hypo- Tradeſmen and ſlip- carpenters have an hypothec 
845 con- on the houſe or ſhip repaired, for the materials 
ſtituted and Ree charges of | reparation, - 16. Nov. 


bythe, 1711, Matſan; but not for the expence of 


ade building a new ſhip, X. 68. becauſe the ne- 
ceſſity 1s not ſo urgent: Owners of ſhips- have 


an hypothec on the cargo, for the freight, 


Hume, Dec. 1683, Mure; Heritors on the 
fruits of the ground; and landlords on the in- 
'-vetta e illata, for their rents, 2. 6. 26. Wri- 
ters alſo, and agents, have a right of hypo- 


tthec, or more properly of retention, in their 


conſtituentꝰs N for their claim of pains 
* — A creditor cannot, for his 
| on 


„„ „ „ 2 


Tit. 1. Contracts in General. 275 


own payment, ſell the ſubject impignorated, A pledge 
even after denunciation to the debtor, as he rr iy 
might have done by the Roman law, J. 4. de, 2 5 
pign. act. He muſt apply to the judge · ordi- tence. 
nary, for a warrant to put it up to public ſale or 

roup; and to this eee * deen ncht 


to be mace: en 


et e e by Word or m_— 


RE is a in FA lis of Scotland a- 

nalogous to the verborum obligatio of the 
Romans, which was created by the parties ut- 
tering certain verba ſolennia, or words of ſtyle : 
And therefore the appellation of verbal may be 
properly enough applied by us, to all obliga- 
tions to the conſtitution of which writing is not 
eſſential, which includes both real and conſen- 
Tual contracts; but, as theſe are explained un- 
der ſeparate titles, obligations 'by word, in the 
ſenſe” of this rubric, muſt be reſtricted, either to . 
promiſes, or to ſuch verbal agreements as have verbal a- 
no ſpecial name to extingui them. Agree-greement: 
ment implies the intervention of two different 
parties, who come under mutual obligations to 
one another. Where nothing is to be given 
or performed, but on one part, it is properly 
called a promiſe, which, as it 11 is gratuitous, does Promiſe: 
not require the acceptance” of him to whom | 
the promiſe is made. An offer, which mult Offer. 
be diſtin iſhed from a promiſe, implies fome- 
thing to be done by the other party; and con- 
Om” is not 9 on the 88 till i in 
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be accepted, with its limitations or conditions, 


by him to whom the offer is made; after which, 


it becomes a proper agreement. The different 

methods of proof required for ſupporting theſe 

| different d name are to be re N 4. 2. 
5 11. and 12. 

Writing 2. Writing muſt neceſlarity intervene in all 

muſt in- obligations and bargains concerning heritable 


| in obiga- ſubjects, tho* they ſhould be only temporary; 


tions con- 
cerning for one year. In theſe, no verbal agreement 


heritage. is binding, tho' it ſhould be referred to the 
| oath of the party; for, till writing is adhibit- 
ed, law gives both parties a right to reſile, as 
from an unfiniſhed bargain ; which is called i 
Locus pe- cus pœnitentiæ. Yet it bas been adj Judged, 
nitentie, that a written offer to ſell, ſigned by one of the 


Parties, when it is delivered to, and ny 


accepted by the other, becomes obligatory on 
p = offerer ;. tho* there ſhould be no written ac- 
64 ceptance, or other ohren. ſigned by the 
when ex- party to whom the offer is made, 23. Nov. 
cluded. 1748, Lord Kilkerran, If, upon a verbal bar- 
ain of lands, part of the price ſhall be paid by 
Hin who was. to. purchaſe, the inter ventus rei, 
the actual payment of money, creates a valid 


obligation, and gives a beginning to the con- 


tract of ſale, F. 23. Dec. 1697. Laury : And, in 


general, wherever matters are no longer entire, 


| Writing the right to reſile ſeems to be excluded. An 
bs, — agreement, whereby a real right is paſſed from, 
þadis lbe- Or reſtricted, called pactum liberatorium, may 
rateriis.” be perfected verbally, 8. Feb. 1666, Ker ; for 
freedom is favourable, and the purpoſe of ſuch 
agreement is rather to diſſolve than to gxeate 
an e Writing i is alſo AY to bar- 


gains 


as tacks, which, when they are verbal, laſt but 


his 
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rains made under condition that they ſhould be In what 


reduced into writing; for, in ſuch cafes, it is other in- 


pars contractus, that, till writing be adhibited, are ie 4 


both parties ſhall have liberty to withdraw, 12. gential. 


by our oldeſt writings yet extant; ſee R. 


M. J. 2. c. 38. $ 1.—Cr. 186. $ 17. For gubſerip- | 


preventing frauds that might happen by ap- tion by 
pending ſeals to falſe deeds, the ſubſcription alſo the party 
of the granter was required by 1 540, c. 117.3 Jorge 
and, if he could not write, that of a notary: ee "Is 
But this act not having expreſsly required the rode fp x 
ſubſcription of the witneſſes, it was thought ſuf- for him. 
ficient to inſert their names in the body of tze 
deed. As it might be of dangerous conſe- 
quence, to give full force to the Pabſeription os: 

the parties by initials, (the firſt letters of the 

name and ſirname), which is more eaſily coun- 
terfeited ; our practice, in order to ſuſtain ſuch 
ſubſcription, ſeems to require a proof, not only 

that the granter uſed to ſubſcribe in that way, 

but that de facto he had ſubſcribed the deed 

in queſtion, 21. June 1681, Coutts; at leaſt, 

ſuch proof is required, if the inſtrumentary 

9 be ſtill alive, Harc. 894.— July 1729, 

x 2 a further check, it is provided by 15799 

e. 80. that all writings" carrying any heritable 
right, and other deeds of importance, be ſub- 
ſcribed by the principal parties, if they can ſub- | 


— 
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ſeribe; hats by. two notaries, * FR 
witneſſes ſpecially deſigned, (or.diſtinguiſhed). 


II The ſubſequent practice extended this requiſite of 
pl the deſignation of the witneſſes, according I 
to the plain intendment of the ſtatute, to the cate Ml b. 
8 Where the parties themſelves ſubſcribed ; but, MW a 
S | in regard that the words of the act were not I d 
{ _ clear in that particular, therefore, when the W th 
aig witneſſes were not ſpecially deſigned in a deed, I hi 
1 dor perhaps not ſo much as named, the party I v 
5 \, $220 founding on It was, by the indulgence of our te 
jiucdges, allowed to condeſcend who the witneſ. | ti 
ſes were; which condeſcendence was to be a- w 
ſtructed, either by the witneſſes themſelves, if I n 
The omif: alive; or ex comparatione lite rarum, where they I © 
has. to de: ere deceaſed, and had alſo ſubſcribed as wit- I 5. 
ign wit-. neſſes: And this obtained with . reſpect to all MW ar 
nefles not 
HS - ſup, deeds. granted. after this ſtatute, till act 1681, I cl: 
Pliable. 4 f. which declares. the omiſſion. of the deſig - 
nations not ſuppliable by any condeſcendence, | be 
What ob- Nero Coll. 84. Cuſtom has conſtrued obliga- be 
ligations tions for ſums exceeding L. 100/ Scoti, to ex 
eg be obligations of importance, which is proba- I n 
pose WP founded on Ac S. 8. 1597, eſtabliſhing nu 


1 Jos ſum as the ſtandard beyond which pay- 

IN | ments were not allowed to be proved by wit- I In 
| - nefles. In a diviſible obligation, ex. gr. for a ne 
"ſum of money, tho exceeding L. 100, the ſub · W fu 
ſeription of one notary. is ſufficient, if the cre- m 

ditor reſtricts his claim to L. 100: But, in an I Se 

obligation indiviſible, e. g. for the performance te: 
of a fact, if it be not ſubſcribed in terms of the be 
ſtatute, it is void. When notaries thus atteſt a N wi 
muſt ex- ,deed, the atteſtation or docquet/ maſt ſpecially I co 
preſs the expreſs, that the [org gave him a mandate I ed 
mandate to ſign; nor is it ſufficient that this be mention · ¶ re 


in the eld in the __ a the e June 1745, 17 
Birrol. in 
5. 
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F. In every deed, the name of him who The wri- | 
writes it, with his dwelling- place or other mark 45 1 
of diſtinction, muſt be inſerted, 1 593, c. 175. ber 
The witneſſes muſt, by the foreſaid act 16817 
doth ſubſcribe as witneſſes, and their names 

and deſignations be inſerted in the body of tze 
deed: And all ſubſeribing witnefles muſt know -_ 

the granter, and either ſee him ſubſcribe, or 

hear him-acknowledge his ſubſcription, other- 

wiſe they are declared puniſhable as acceſſary 

to forgery. | Deeds, decrees, and other ſecuri- Deeds 
ties, conſiſting of more than one ſheet, may be may be 
vritten by way of book, in place of the for- written 
mer cuſtom of paſting together the ſeveral book wiſe. 
ſheets, and ſigning the joinings on the margin; 

provided each page be ſigned by the granter, 

and marked by its number; and the teſting 

cauſe expreſs the number of pages, 1696, c. 1 5. f 
6. Inſtruments of ſeiſin are valid, if ſubſcri- golemni- 
bed by one notary, before a reaſonable num- ties of no- 
ber of witneſſes, Augu/t 1 584. c. 4. which is torial in- 
extended by practice to inſtruments of reſig- nene, 
nation. Two witneſſes are deemed a reaſonable 

number to every deed that can be executed by 

one notary, 1 5. July 1680, Biſhop of Aberdeen. 

In inſtruments of ſeiſin, of reſignation ad rema- 

nentiam, and of intimation, the witneſſes muſt . 
ſubſcribe, and their names and deſignations 
muſt be inſerted in the inſtrument, 168 1, c. 5. 
Seiſins were allowed, by 1686, c. 17. to be writ- 
ten bookwiſe; the notary atteſting the num- 
ber of leaves, and ſigning each leaf, with the 
witneſſes. As the number of leaves was ſeldom 
condeſcended on or ſpecified, as the act direct- 
ed, an objection founded on that omiſſion was 
repelled, New Coll. 2. But by Act S. 17. Jan. 
1756, not only is this condeſcendence required 

| Ce in 
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in ſeiſins, but the marking each page by i its 
Mo in terms of 1696, c. 15. which re. 
lated, not to ſeiſins, but to ſecurities. Execu- 
1 of ex. tions by meſſengers and other officers of the law 
| ecutions were at firſt valid, barely by affixing their 
by meſ- ſtamp or ſigner, without ſubſcription, 1 540, c. 
ſengers. 74. The ſubſcription of the officer came to be 
required by 1592, c. 139.; and, at laſt, by 1686, 
c. 4. the ſubſcription alſo of witneſſes is made 
„ and the neceſſity of ſtamping taken 
off. The act 1681 requires alſo the deſigna. 
tion of the witneſſes, in certain ſorts of execu- 
tions, viz. inhibition, interdiction, horning, and 
arreſtmen:: Executions, therefore, of ſummon. 
ſes fall 1. under this act, 8. Dec. 1736, Na- 
pier ; vor the enumeration of ſome particulars 
imrle> the excluſion of all others. It is not ne- 
ccſſary, that the witneſſes to a notorial- inſtru. 
ment, or execution, ſee the notary; or meſſen- 
ger ſign ; for they are called as witneſſes to the 
tranſaction which is atteſted, and not to the 
- ſubſcription of the Me atteſting ; ſee 5. Ju 
1710, Lord Gray. 
7. A new requiſite has been added to certain 
deeds ſince the union, for the benefit of the re- 
Deeds venue: They mult be executed on ſtamped pa- 
muſt be per, or parchment, paying a certain duty to 
written onthe crown. - Charters, inſtruments of refigna- 
ſtamped tion, ſeiſins, and retours of lands holden of a 
paper. ſubject, are charged with 2 5. 3 d. of duty, 10. 
| Ann. c. 19. : Bonds, tacks, contracts, and other 
perſonal obligations, paid at firſt 6d. 12. Ann. 
at. 2. 6.9. 521. ; to which a: farther duty of 
1-5. has been ſince added by 30. George II. c. 19. 
Bail-bonds are ſpecially excepted from the ſta- 
tute 12. Ann. Neither 5 bills, teſtaments, diſ- 
charges or 3 of rent or of intereſt, 


nor 
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nor any judicial deeds, as notorial inſtruments; 
bonds of cautionry in ſuſpenſions, c. fall 
undepits nl dre CE Re ar eu 0% 1 
8. The inſerting of the time and place of Is the | 
ſubſcribing, being a ſtrong guard againſt forge- Mention = 
ry, is conſidered by Viſc. Stair, 4: 42. 19. as eſ- ras —.4 
ſential to all deeds; but the contrary has been neceſſary? 
found by two judgments, 1 5: Feb.. 1706, Dun- | 
can,—21. July 1711, Ogilvy. The granter's 
name and deſignation are eſſential, not proper- 
ly as ſolemnities, but becauſe no writing can 
have effect without them. Bonds were, by our Blank 
ancient practice, frequently executed without bonds. 
filling up the creditor's name; and they paſſed 
from hand to hand, like notes payable to the 
bearer : But as there was no method for the 
creditor of. a perſon poſſeſſed of theſe to ſe- 
cure them for his payment, all writings taken 
blank in the creditor's name are declared null; 
as covers to fraud; with the exception of in- 
dorſations of bills of exchange, 1696, r. 25. : 

9. Certain privileged writings do not require Privile- 
the ordinary ſolemnities. 1. Holograph deeds ged deeds 
(written by the granter himſelf) are effectual Holo- 
without witneſſes. A deed is holograph, where graph 
the ſubſtantials of it are written by the gran: Writings. 
ter, 23. Fan. 1675, Vanſe. Thedate of no ho- 
lograph writing, except a bill of exchange, 

(ſee next , can be proved by the granter's own 

aſſertion, in prejudice either of his heir or his 
creditors, but muſt be ſupported by other ad- 
minicles, 21. June 1665, Braidy. a. Teſtaments, Teſta- 
if executed where men of {kill in buſineſs can: ments. 
not be had, are valid, tho* they ſhould not be 

quite formal, F. 1. Jan. 1708, Ker: And let the 
fubje& of a teſtament be ever ſo valuable, one 


notary ſigning for the teſtator, before two wit. 
neſſes, is in practice ſufficient. Cler 
were frequently notaries before the Sn, 
tion; and, though they are, by 1584, c. 133. 
prohibited to act as notaries, the cafe. of teſta. 
ments is excepted; ſo that theſe are ſupported 
by the atteſtation of one miniſter, with two 


Diſchar- witneſſes. 3. Diſcharges to tenants are ſuſtain. 


ges to te- ed without witneſſes, from their preſumed ru. 
nants. ſticity, or ignorance in buſineſs, 7. Nov. 1674, 
4 ac. Beyd. 4. Miſſive letters in re mercatoria, com- 
counts or miſſions, and fitted accounts in the courſe of 
letters. trade, and bills of exchange, tho they are not 
holograph, are, from the 3 of commerce, 
1 fuſtalned without the ordinary ſolemnities. 

Bills of 10. A bill of exchange is an obligation in 
exchange, che form of a mandate, whereby the drawer or 
mandant deſires him to whom it is directed, 

to pay a certain ſum, at the day and place there. 

in mentioned, to a third party. Bills of ex- 

change are drawn by a perſon in one country 

to his correſpondent in another; and they 

have that name, becauſe it is the exchange, or 

the value of money in one place compared with 

its value in another, that generally determines 

the preciſe extent of the ſum contained in the 
draught. The creditor in the bill is ſometimes 

called the poſſeſſor, or porteur, As parties 

to bills are of different countries, queſtions con- 

cerning them ought to be determined by the 
received cuſtom: of nations, unleſs 
prove > _ where ſpecial ſtatute interpoſes. For this rea- 
bene t ſon, bills of exchange, tho' their form admits 
not of witneſſes, yet prove their own dates, in 
_ queſtions either with the heir, or creditors of 


the — 8743 but, if his doArine ſhould 


dates. 
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be extended to the caſe of ſuch inland bills as 
are made payable to the drawer himſelf, and 
where conſequently the only perſons concerned 


are the drawer and excepter; heirs might, by | 


antedated bills, be cut off from the plea of 
.deathbed, and creditors from the benefit of 1n- 
hibition, Bank. val. 1. 364. | 


11. A bill is valid, without the deßgvstien, Solemni- 
either of the drawer, or of the perſon to whom ties of 
it is made payable: It is enough, that the bills. 
drawers ſubſcription appears to. be truly his 
and one's being poſſeſſor of a bill marks him 

out to be the fon if he bears the name 


given in the bill to the creditor : Nay, tho? the 
perſon drawn on ſhould not be deſigned, his 


acceptance preſumes that it was he whom the 
drawer had in his eye, K. 96. Bills drawn 
blank, in the creditor's 13 fall under the 


ſtatute 1696; for, though indorſations of bills 


are excepted from it, bills themſelves are not. 


Not only the perſon drawn upon muſt gn 7 
acceptance, but the drawer muſt 3 
draught, before any obligation can be 


againſt the accepter 12 bills being reall 2 77 


dates: Let it is ſufficient in practice that the 
drawer ſigns, before the bill be produced in 
ment; tho? it ſhould be after the death 
th of the creditor and accepter, Falc. val, 2. 


4 * A creditor in a bill may tranſmit it to ano- ee 
ther by indorſation, tho the bill ſhould not tion. 


bear to his order; 3 ſame rule that other 
rights are tranſmiſſible by E a tho? they 
do not bear, ta A/agneys, X 


27 
12+ The drawer, by af l his drau ht, he- Obliga- 


comes liable for the value. to the. creditor in tions on 
the gran” 
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ther does not accept, or, after acceptance, 
does not pay; for he is preſumed to have re- 
ceived value from the creditor at giving him 
the draught, tho? it ſhould not bear, for value 
received: But if the drawer was debtor to the 
creditor in the bill before the draught, the bill 
is preſumed to be given towards payment of 
a debt, unleſs it expreſsly bears for value, 18, 


on the July 1712, Cheap. The perſon drawn upon, 


perſon if he refuſe to accept, while he has the draw. 
drawn er's money in his hands, is liable to him in da- 
2 mages. As a bill preſumes value from the 
on the in- creditor, indorſation preſumes value from the 
dorſer. indorſee; who, therek ore, if he cannot obtain 


payment from the accepter, has "recourſe a. - 
\ Sk the indorſer, unleſs the bill be ndorſed 
9 the EN | 


ſe words, without recourſe. 


Effects of 13. Payment of a bill, by the accepter; ac- 


5 quits both the drawer and bim at the _ 


of the creditor; but it entitles the accepter, if 

'he was not the drawer's debtor, to an action of 
recourſe againſt him; and, if he was, to 2 
ground of compenſation. Where the bill does 
not bear value in the hands of the perſon drawn 


cepter. 
« * 


upon, it is preſumed that he is not the dra wer's 


debtor; and conſequently he has recourſe a- 
gainſt the drawer ex mandate, 92 July 1771, 

___ Cunningham. © 
Bills are 14. Bills, hen ere are Wusdesed as 


confider- : io. many bags of money delivered to the one - 


Fd as caſh. *rous indorſee; which therefore carry right 


to the contents, free of all burdens that do 


 ..... Not appear on the bills themſelves.” Hence, a 
-”._ receipt or diſcharge, b y by the originally creditor, 


ff granted on a ſepatate paper, does not ex- 
empt the actepter fr m ſecond payment to the 


Indorſee; ; bees ws no ground on compenſa- 


tion 
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tion. cortipetent to the accepter againſt the o- 
riginal creditor can be pleaded againſt the in- 

dle: But if the debtor ſhall prove, by the 

oath of the indorſee, that he paid not the full 

value for the indorſation, the indorſee is juſtly 
conſidered as but a name; and therefore all ex- 

ceptions, receivable againſt the original credi- 

tor, will be ſuſtained 3 him, I © Jun 9 
Cru | 

15. Bills malt ve negorticed vy the polſſeſſor, Negotia- 

againſt the perſon drawn upon, within a Pre- 12 di 
eile time, in order to © preſerve” recourſe a. oy in 
gainſt the drawers It might be thought, that, the credi- - | 
where a bill is payable fo many days after tor. ” 
ſight, the poſſeſſor ought, without delay, to pre- 12285 
ſent it for acceptance, and, in caſe of refufal, 

proteſt; becauſe the leaſt delay in preſenting 

fuch bill prolongs the term of payment, in pre- 
judice of the drawer: Vet the contrary doctrine 
has prevailed in practice, that, in bills payable 
ſo many days after fight, the creditor has à diſ. 
cretionary power of fixing the payment ſome- 
what ſooner or later, as his occaſions ſſfiall re- 
quire, Net Coll. 2. 99. It is unqueſtionable, 
that bills payable on a day certain, need not be 
preſented for acceptance, till the day of 'pay- 

ment, becauſe that day can neither be prolong. 
ed nor ſhortened by the time of acceptance, 
K. 93. Falc. bol 2. 75. For the ſame reaſon, ä 
the acceptance of bills, payable on a preciſe 
day, need not be dated: But; where a ill 2118 
drawn payable ſo many days after ſight, it muſt; 

becauſe there the term of payment — on 

the date of the acceptance. OS CASTRO! eit 
156. Tho? bills are, in ſri law due the ve- 2. of | 
ry day on which they are made payable, and 
1 therefore be * on * thereaf. 
ä ter; 


1 
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ter; yet there are three days ** 
4 TI EPO eee 
grace, within any e the creditor may 
proteſt the bill: But, if he delay proteſting til 
the day aſter the laſt day of grace, he loſes his 
recourſe, 29. Jan. 1751, Cruikſhanks. Where a 
bill is proteſted either for not acceptance, or 
Not pa the diſhonour mult be notified to 
' the drawer or indorſer, within three poſts. at 
fartheſt. + This ſtrictneſs of negociation is con- 
Bills in- fined: to ſuch bills as may be proteſted by the 
dorſed af. poſſeſſor upon the third day of grace: Where 
ter tbe ore bills are indorſed after the days of 
term of g ce are expired, the indorſee is left more at 
Pau ment. liberty, and does not loſe his recourſe, though 
be ſhould not take a formal proteſt for not 
; payment, if, within a —5— time, he ſhall 
| give the i notice of the accepter's refu- 
_ : When' dang to pay, Falc. vol. 2. 76. Not only does the 
does the poſſeſſor, who neglects {tric negociation, loſe 
creditor his recourſe againſt the drawer, where the per- 
loſe re- ſon drawn upon becomes afterwards dunkrop 
gainſt the but, though he ſhould continue ſolvent ; 
drawer. ee ee recover payment from the 
debtor, and ſo is not to be indulged in an un- 
 neceſfary procels againſt the drawer, which he 
has tacitly renounced by his negligence, Dec. 
1744, Littlejobn, Recourſe is preſerved againſt 
the drawer, tho? the bill ſhould not de duly ne- 
.- otiated, if the perſon drawn upon was not 
debtor ;- for there the-drawer can qualify no 
prejudice: by the neglect of diligence, and he 
IE Whey eee dere 607 


him nothing. * 1 * 0 
Privil 17. The pri ſuperadded to; bi 7 
e , by their form, they can 


ed, 
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farms,” hve no claus of region yet if duly 


N. | by Ward or Writ. 


teſted, n within fix. month 
aſter their date, in cafe of not acceptance, or in 

fix months after the term of payment, in the 
— of not payment; which regiſtration is 
made the foundation * ſummary 
either againſt the drawer or indorſer, in the 


caſe of not acceptance, or againſt the accepter, 


in caſe of not payment, 1681, e. 20. This ſta- Inland 
tute is extended by 1696, c. 36. to inland bills, bills or 
i. e. bills both drawn and made payable in Scot- "polio 


and. After acceptance, ſummary diligence lies 
no other than the accepter; the drawer 
and indorſer muſt be purſued by an 

action. It is only the principal fum in the bill, | 
and — that can be charged for ſummari- 
en exchange, when it is not included in 
drau ught, the 2 incurred by ſuf- 
fering the bill to be proteſted and returned, and 
the expence of diligence, muſt all be recover- 
ed by an ordinary action; becauſe theſe are not 
liquid debts, and ſo muſt be previouſly conſtitu- 
ted; but, in the caſe of ſuſpenſion, they may 

be added to the charge, 1684, c. 20. 
18. Bills, when drawn pa! 


at any con- "ITT 


floral diſtance of time after date, are denied bills are 
the privileges of bills ; for bills are intended for . | 
currency, and not to lie as: a fecurity in; the S 


creditor's hands, K. 55. ad fn. Bills are not 
valid which appear ex facie: to be donations, 
25. Nov. 1736, Weir. No extrinſic ſtipula - 
tion ought to be contained im a bill which de- 
viates from the proper nature of bills; hence, a 
bill to which a penalty is adjected, is null, fee 
K. 99. ; and a bill with a clauſe of intereſt from 
the date, Nez Cuil. vol. 2. 57. Inland precepts 

not for money 
——_ —————_—— 


admitted 


the medium of trade, 
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admitted as probative, tho“ without the priviz 
lege of bills, Br. 8a.; but, by later deeiſions; 
they have been declared null, as wanting wri. 
ter's name and witneſſes. Promiſſory notes, 
without writer and witneſſes, were adjudged to 
be null, 29. Jan. 1708, Arbuthnot. It was after. 
ward the opinion of the court, that they requi- 
red no witnefles, F. 7. Dec. 1711, King. This is 
agreed, that they are not entitled to the privile. 
ges of bills, ibid.—2. Feb. 1739, Forbes. 
17. As for the ſolemnities eſſential to deeds 
ſigned in a foreign country, when they come 
to receive execution in Scotland, it is a general 


a Foreign rule, that no laws can be of authority beyond 
country. the dominions of the . lawgiver. Hence, in 


2 : i a. 


ſtrictneſs, no deed, though perfe&ed according 
to the law of the place where it is ſigned, 
can have effect in another country where dil. 
ferent ſolemnities are required to a deed of that 
ſort. But this rigour is ſo ſoſtened ex comitate, 
by the common conſent of nations, that all 
erſonal obligations, granted according to 
e law of that country where they are ſigned, 


are effectual every where, XK. 23. ; which ob- 


tains even in obligations to convey heritage, 
5. July 1706, Cunningham. Conveyances them. 
ſelves, if they are of heritable ſubjects, mult 
be perfected according to the law of the coun- 
try where the heritage lies, and from which 
it cannot be removed, Feb. 1729, E. Dalkeith; 
but a conveyance of moveables, which have no 


fixed ſeat, and are therefore ſaid to follow the 


Delivery. 


— * 
XA % 


owner, if it be perfected according to the /ex 
_ domicilii, will receive execution in Scotland, 
46. July 1636, Sindlair.—Dirl: 300. 
20. A writing, while the granter keeps it 
under his on power or his doer's, has no force; 


* , 
\ - 


S. rsa rs ggg 


— 
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it becomes obli tory, only 8 it is Kn 
to the 5 f, or found in the hands 
of x thitd perſon. As to which: laſt, the tals. 
lowing rules are obſerved... A deed found in 
the hands of one, who is doer both for 00 
granter-and grantee, is preſumed to have been 
put in his hands, as doer for the grantee, 1735, 
dan. The preſumption is alſo fo deliver „ 

the deed appears in the — 0 who is - 
ſtranger to both; ſee St. 4. 42. 8. Where a deed-. 

is depoſited in the hands of a third perſon, the and de- 


m 2. fl 


* 
* 


J 


terms of depoſitation may be proved by the poſitation 


cath of the depoſitary, 5. March 1624, Her. 5 Skaggs 
unleſs where they are reduced into writing, 24. 


leb. 1675 Cowan. A deed. appearing in the 


* 


cuſtody of the grantee himſelf, is conſidered as 5 a r 0 


his abſolute right ; inſomuch that the granter 

is not allowed to prove that it was granted i 

truſt, otherwiſe than by a written e 

ſigned by the . by his oath, 1696, c. 2 

21. Ihe following deeds. are effeftual wi — 
out delivery. 1. Writings containing a clauſe ea 
diſper with the delivery: Theſe are of the — 
nature revokable deeds Where the death of without 
the granter 
after death there can be no revocation. 2. 
Deeds in favour of children, even natural ones; 
for parents are the proper cuſtodiars or hes 18. 
of their children's writings, 8 Feb. Gs. 
Aikenhead, Prom a ſimilar reaſon, polinuph : 
3 — the. huſband to the w 
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ke fee effect cliche granter's or EVEN where 1 

he reſerves an intereſt . dur 
life ; for it is preſumed be holds the cuſtedy of 
theſe, merely to ſecure to himſelf ſuch. releryed 
N — . * Haldane. 1 * #45, 


+ NA Jobo 3 1 * 1 80 
* 


+4 baths 
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18 equivalent to. delivery, becauſe © delivery. 


_ . 
* . 
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22 
21 


1 8 40 See of 5 . 


| that the granterilay under an 8 natu- 


ral obligation to execute, 6. g. rights granted 
to a cautioner for his relief, 18. Jag. 1677, 
Dick. 5. Mutual obligations, e. g. contracts ; ., 
for every ſuch deed, the moment it is executed, 


is a common evident to all the parties contract. 


ers; ſee 10. ec. 1736, Simpſon. - Laſtly, the 
publication of a vriting by e ig er 


* to ys: Bird. . 
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yy conſent, and of Pye Obligations, 


NOntraQts eoteriet, i. e. which might, by 
the Roman law, be perfected by ſole con. 


ſent, without the intervention either of things, 
or of writing, are ſale, permutation, location, ſo. 


_ ciety, and mandate. Where the ſubject of any of 


What 


theſe contracts 1 is heritable, writing is neceſſary, 


2. Sale is a contract, by which one becomes 


© obliged to give ſomething 1 to another, in con- 
| fe on of a certain price in current money 
to be paid for it. Arrbaæ, or earneſt, is ſome. 


times given by the buyer, as an evidence that 


the contract is perfected; but this is not ne- 
ceſſary. Earneſt was computed in the price, 


by the Roman law; but what is given here under 


that name, is enerally fo inconſiderable, chat i it 
is dead earnelt, i. e. not feckoned in the 


Things not ſet ertant, and conſiſting merely in 


things 7 Fed the ſubje& of this contract, as 


3 55 of th 


t of a net, Oe. I. 8. &. de contr. empt. 
e tes, where "their importation or uſe 


_ bs. abſolutely prohibited, cannot be the ſubject 
of fale; and, eren k. 6 run good uo aBtion lies 


_—_ 


Boyer knew the — 11. Geo. I. 
e 30. 


— i 
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c. i : ſee 16. Nov. 1225 Scougal. The price The price 


in current mon may be fixed, Either, 1. By 
the agreement of parties at making the con- 
tract; in which caſe; let it be ever ſo diſpro- 
portioned to the value of the ſubject, the 
Hale is valid by our law, 23. June 1669, Fairy, 
though it was otherwiſe by the Romani; 1.2: C. 


how eaſcet᷑ - 5 
tai . 


"de reſcind. vend. Or, 2. By a reference, either to 


a third perſon, or even to one of the contract- 


ers themtelves, 13. March 1639. E. Montroſe. 


Though this contract may be perfected 
be oe delivery of the ſubject, the property re- 


mains till then, with the vendor, 2. 1. 10. Periculun 
Notwithſtanding which; if the ſubject periſhed, , ven; 
it periſhed, by the Roman law, to the buyer, te mecdun 
$. 3. Tr/h. de empti et bend. contrary to the rule, tradite. 


res perit domino; becauſe the property in che 
vendor was conſidered to be but nominal, 
he being obliged to transfer it to the bayer. 
Lord Stait doubts, whether this would hold in 
our practice, 1 14. 7: But, whatever ought to 
be the rule, in caſe of the extinction of the ſub- 


ject, it is an agreed point, chat the hazard of its 
_ Ueterioration' falls on the purchaſer, becauſe he _ 


has all the profits ariſing : from it, after the ſale. 
On the other hand, it is certain; that the ſub- 
ject itſelf periſhes to the vendor z 1. If it ſhould 
periſh through his fault, or after his undue de. 


= to deliver it. 2. I a ſubject is ſold as a 


e and not as an individual, or corpus, 


1. 35, 9. de tomtr. empti b. F a quantity e 


—farmowhent, ſold without diſtinguiſhing the par- 
cel to be delivered, from the-xeſt-of 5 farm. 


3“ The periculum ies on the vendor till deliyxe. 
tal article in tze 


iy, if he be obliged by a f 
contract to deliver the ſubject at en ue 


Fag. * Spence. 


"4 * 
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berg 2X The Vi cg 8 8 is not. dhe true 


_ 


purchaſer that property which was not his to 


AY, 


Kader, makes —— of the ſubjects his own, 
till it be evicted, or at leaſt reclaimed, by the 
Warran- true owner, 2. 1. 14.: And as-warrandice is 
dice. implied in all ſales, the vendor muſt make the 
ſubzeck good, if it be evicted, a. 3.11. The 


f r of the goods ſold, if it-be ſuch as 


would have hindered the purchaſer from buying, 
he known it, and if he quarrels it recently, 


Ate reds. Fonds him in an action (actio redbibitoria) 


2 I for. annulling the contract. If the defect was 


not eſſential, he was, by the Roman law, en- 


- titled to a proportional abatement of the price, 
by the action guanti minoris: But as our prac- 
tice does not allow ſales to be reduced, on ac- 


N count of the diſproportion of the price to the 


value of the ſubject, it 18 probable, that it would 
_ - calfo reject the action guanti minorit. A vendor 
6 Patum de who covenants, by a pactum de. retrovendends, 
— *- fot, a right to redeem the ſubjett within a cer- 
ne ..tain time, cannot after that time be neſtored 
- againſt his delay, by offering the redemption- 
money, as a reverſer in a don might do before 
Ane ert for i in ſales, an adequate price is ſs pre- 
fumed to be given to the vendor, and ſo 
_ nothing penal in the irritancy, 2. 8. 5. 
Permoth: Permutation differs from a ſale chiefly in this, 
tion. that, in permutation, one ſubje& is to be given 
Ain barter ot enchange — whereas le 
1 in a: ſale conſiſts of current money: 


at contract, where an hte | 

n of things, or for the ſer· 

s of perſons. It may, 2 *. 
51 4 + 


4 


owner, cannot, by delivery, transfer to the 
give; but the purchaſer, in reſpect of his 72 4 


, . — * o - Ez 7 8 . 
£445 & 3» 2. 2 WS. Co * Che of i9 - wok 


; It. 3 = ar: FE from Conſent, Ke. 29 3 


be 1 7 2.x feces of fle, in "which the 

ſubje& fold is the 1 ule e or ſervice; and the price 

is the hire, which, as in a proper Hale, gene- 

7 .cohſiſts of m money. He who lets his Work, 

or. — ule of his pro Tty.to hire, i is the locator 

ar leſſor; and 5 other, the conductor or leſ- 

ſee. In the location of things, the leſſor is ob- oa. 
liged; to deliver the ſu A. f. ed to 1129 uſe; It _ on the 
Vas let for z and the leſſee mult preſerve it Care- | hs. - _ 
fully, put it to no other uſe, and, after that is 
over, reſtore. it. Where a workman e or arti- 
fer lets his labour, and if the Work is either 
not performed according to contract, or if it be 
inſufficient, even from, mere unſkilfulneſs; he i is 
lable to his employer in 88, . 9.95. 
_lacat. for he ought not, as an artificer,. to hae 
undertaken a work to hi by he Was not equal. 


A ſeryant hired for à certain teim, is entitled 
to. his full wages, tho from ſicknels, or other 
accident, he thould be diſabled for a part of his 
time; but, il he die before the term, his wages 
are on due for the time he actually ſerved. 
1 dies, or without good up turns 
7 before the term, a ſervant who eats in his 
bouſe, the ſervant is entitled to his full, wages, 
and e . And, 150 . 
ex part, a ant, who. without groun 
e 3 forfeits his wages a0 mo 
tenance, and is liable. to his maſter in 
The doctrine of location of Nod 18 e 88. | | ; 
bs 2. G. 8. 6e. = 
6. Society,  or;copartnerſhij * is, ; a, Contract, nr | 
"whereby the ſeveral partners agree, Concer ing 
"he . £ loſs and. 1 5 Tiſi 


e ange the contra,” * 


294 Obe, A i 


ed by the EMO choice that, the 
- Wakes of one another; and'{o'is not C0 Coat 
"ted in the caſe of co-heirs, or of feverl) de ew 
=> fame ſubjeck. A copartnerſhip may de 
iſ conſtituted, that one of the partners hall. ei 
er rom his ſole right of propetty in the ſud. 
l Se, ect, or from his ſuperior Kill be entitled to: 
ä ; 
e Ia. ena ſhare of the 7 without being fub 
| | jeQted'to any part © tols : But x Tock 
YT Wee one partner is to beat a certain ew! 
tion of loſs; without being entitled tony ii 
P af the profits,” is juſtly 1 All the 
o partners are entitled to ſhares of profit and loſ 
ä een to their ſeveral ft. ks, where ity 
not N iſe covenanted. 
Obliga- 7. K s" partners are une Wen a Gelee 
| prin * perforae,” in a kind of brotherhood, no partner 
woe can, without a ſpecial po wer contained i in the 
'F | their Contract, "ttanisfer an 255 of his ſhare to an- 
3 powers to Other. Where therefore à third perſon ĩs aff. iW 
1 transſer; med by a partner, fuch affumption forms a ſe- 
=. parate contract betwixt the aſſumer and the 2. 
= | | ' famed, limited to the ſhare of the partner al- 
i ; _ Turniny g, and in which the others have no con- 
11 55 cern. Upon the fame principle, all benefit pro- 
1H - cured by one of the partners to himſelf, in 2 
wo © matter that naturally falls unger the copartier 
1 11 "i by... accrues to. the whole, 26. March 164, 
| by plis ; and no partner is acebuntable for in 
"Hor in management, arifing from the want of 
*a larger ſhare of Prudence, or Kill, than he was 
1 Be maſter. of. LAS gt 
22 diy he A the patpnefg are bound in by 
= al all bound the obligation of any one of them, if be ſub- 
=—_ - |: af ce. Jeribe. bythe Arm or ſocial name of the com- 
= | company; Pay Unleſs it be: a dec that falls not under 
1 | debts. 5 IR —_ the 


111 ood 7 works: Jn 
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| * 6 ee poking £2 N i 
dle common courle: of inc 2s a 
dunner ſhould take upon him to. refer a com- 
nany-claim to an arbiter, Nou. ; 1728, Lumf- . 
dune. Each partner. is obliged to advance the 
uuns neceſſary for carrying on the common af. 
fairs acgording to his ſhare; and he is entitled 0 
o-the reimburſement-of the ſums. be has ex- 
pendecl, or of the loſs he has ſuſtained on the 
company s account, out of the common ſtock; 
and, if that falls ſhort, the other, partners are li- 
able in ſalidum to make up the loſs, he bearing 
his on proportion thereof. The company 
effects are the common property of the ſociety | 
ſubjected to its debts ſo that no partner can 
cam a diviſion: thereof, even after the ſociety 


quently, no creditor o 


part of the common ſtock, in prejudice Nek aß 
company: creditor; but he may, by arreltmeat, . 
ſecure his debtor s. ſhare in the 0g th 8 
hands, to * made forthcoming to him at the 

cloſe of the copartnerſhip, in ſo far as it is not 
exhauſted by the company - debts. 


is diffolyed, - till. theſe re e paid: And, conſe-How far a 
a partner can, ÞY: hs artner's | 


gence; carry to himſelf the propert: any Pare 1 4 


credi- 


9. Society bein 155 7 in the. mutual Society - 


confidence among 


ſocii, is diflolved, not on- expites * 


ly by the renunciation, but by the death of e 1 


one of them, if it be not otherwiſe ſpecially! 


covenanted, J. 65. 8 9, pro pro ſocio... 8 Partner, or r renun 
who renounces upon unfair views, or at a cri. ciation. 


tical time, when his withdrawing may be fatal 


to the ſociety, looſes his Ale de from all their. 


engagements. to him, he is bound to 
them, for all the profits he ſhall make by his 
withdrawing, and for the. loſs . thereby, 


to the company, S 4. Int h. 1. Not only na- 


_ tural, 


to — 


. of ay geting , Book Il 


A Th PLE 


tence inicing capital os ty makes one 


. rm the duties of a Partner, 
leq Mori diſſolves the ſociety. In In 


both both caſes, of death and renuneiation, the 10 


_ maiting partners may continue the copartner. 

ſhip either expreſsly, by entering into a new 

Contract, or tacitly, by carrying on their trade 

Is it diſ- as formerly. Tho? this contract was — 
ſolved e. by the Roman law egeſtate,” by the 

eat? of any of the partners, © L 4. § 1. prv ſoc.; yet, 

by our practice, if _ are bought on. 

the company's credit, one of the partners ſhould ' 

_ fail, the reſt cannot pocket up the whole pro- 

fits, on pretence that they run the whole riſk, 

1749, Paterſon. Public trading compa- 

- * """nies. are now every day conſtituted, with rules 

: MY -different from thoſe which either obtained 

in the Roman law, or at this day obtain in pri · 

vate ſocieties. The proprietors or partners in 

Mrs tho“ they may transfer their ſhares," can- 

not renounce, nor does their death. diſſolve the 

company, but the ſhare of the e de- 

ſcends to his repreſentatire. 
oint. 10. A jojnt trade is not - COPA 
trade dif-.a momentary contract, where” two or more 


Aj 


Z — from: perſons agree to contribute a ſum, to be em- 


a copart- ployed in a particular courſe of trade, the pro- 
pe 4 _ duce whereof is to be divided amo ng the ad- 
VvVenturers, Accor, ing to their ſeveral 


ter the voyage is fi If, in a joint trade, 


for purchaſing the gods, ſhould, in place of 

ng them in | Huy them upon eredit, 
| the Ge Ka" 51 owed his faith alone in 
* e 8 ths other ad- 
venturers; 


- 


5 8 "intraſted With the money 


f 


Tit. 3. ariſing from Conſent, &. 297 
venturers; he can only recover from them what 
of the buyer's ſhare is yet in their hands. 
Where any one of the adventurers, in a joint 
trade, becomes bankrupt, the others are prefe- 
rable to his creditors, upon the common ſtock, 
as long as it continues undivided, for their re- 
lief of all the engagements entered into by 
them on account of theadventure, 11. Jan. 1740, 
creditors of Macual. | SOL IR 7 

11. Mandate is a contract, by which one Mandate. 
employs another to manage any buſineſs for 
him; and, by the Roman law, it muſt have 
been gratuitous. It may be conſtituted tacitly, 
by one's ſuffering another to act in a certain 
branch of his affairs, for a tract of time toge- 
ther without challenge. The mandatary is at Obliga- 
liberty not to accept of the mandate; and ag he 
his powers are ſolely founded in the mandant's joerg | 
commiſſion, he muſt, if he undertakes it, ſtrictly 
adhere to the directions given him: Nor is it 
à good defence, that the method he followed 
was more rational; for in that his employer 
was the proper judge. Where no ſpecial rules 
are preſcribed, the mandatary, if he acts pru- 
dently, is ſecure, whatever the ſucceſs may be; 
and he can ſue for the the recovery of all the 
expences, reaſonably diſburſed by him in the 
execution of his office. SO Steed | 
12. Mandates may be general, containing a What is 
power of adminiſtring mandant's whole "hay 11 
affairs; but no mandate, however ample, can der 2 
be conſtrued into an order to commit a crime, general 
which, being itſelf criminal, cannot be inferred mandate. 
by implication. Neither does any mandate 
imply a power of difpofing gratuitouſly of the 
conſtituent”s property; nor even of ſelling his 

SEK PF LY heritage 


r ͤ r 


* 


| Maidates N. renuneiation, or death. 


CE Of: 2 n In Bock Ut. 


| | hefitage for an adequate price: But a. general 
' ' mandatary may fell ſuch-of the moveables as 
muſt otherwiſe. periſh (quae ſervandsſervari ne: 
gon) No mandatary can, without ſpecial 
wers, tranſact doubtful claims belonging to 

is conſtituent, or refer them to arbiters. 


How 13. Mandates expire, 1. By the revocation 


mandates of the employer, tho only tacit, as if he ſhould 


, _ name another mandatary for the ſame buſineſs, 


2. By the renunciation of the mandatarv; even 

after he has executed part of his commiſſion, if 
his office be gratuitous. 3. By the death ei- 
ther of the mandant or . N ; for the one 
is preſumed to give, and the other to accept the 
mandate, from perſonal regards of friendſhip: 
But, if matters are not entire, the mandate con- 
tinues in force, notwithſtanding ſuch revoca. 
ee of 

gratis reſignation, and precepts of ſeiſin, are made 
2"; ang out in the form of mandates ;-but, becauſe they 
a are granted for the ſole benefit of the man- 
datary, all of them, excepting preceps of clars 

conſtat, are declared to continue after the death 

either of the granter, or grantee 1693, c. 35. 

Deeds which contain a clauſe or mandate for 
on, are for the ſame reaſon made regi- 


ſtrable after the death * Auer 6g 35 c. 15.— 


1696, c. 39. 
Tacit 14. The favour of commerce "50h do- 
mandate. ced a tacit mandate, by which maſters. of ſhips 
$2 etnpowered to contract in name of their 


_ __—__exercitors. or _ employers, for repairs, ſhip-pro- 

„ Viſions, and Whatever elſe may be neceſſary 

fur the ſhip or crew; ſo ag to oblige, not them- 

9 ALelves only, but ir employers, L 1. § 17. de 

eenere: adi, In exercitor is he who, employs 2 

thip 3 in trade, * be We gh” or only 
W Og 
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freig hag 1 from the owner. Whoever has Exerci- 
the 7 charge of the ſhip is deemed the ed = 
maſter, tho? he ſfiould have no commiſſion u 27 
from the exercitors, or ſhould be ſubſtituted trad 5; 
by the maſter, in the direction of the ſhip, with- the matter 


5 their knowledge, J. 1. § F. ibid. Exercitors of the ſhip. 


are liable, whether the maſter has paid his own 


money to a merchant for neceſſaries, or has 
borrowed money to purchaſe them. The fur- 
niſher or lender muſt prove that the ſhip need- 
ed repairs, proviſions, Qc. to ſuch an extent; 
but he is under no neceſſity to prove the ap- 
plication of the money or materials to the ſhip*s 
uſe. If . there are ſeveral exercitors, they are 
liable, Anguli in folidum.” In the ſame man- Tnſtitors 
ner, the undertaker of any branch of trade, by their 
manufacture, or other land- negotiation, is contracts 
bound by the contracts of the inſtitors whom ae at 
he ſets over it, in ſo far as relates to the ſubje© e * 
of the pruepgſitura: And tho' the inſtitors be 
pupils, and ſo cannot bind themſelves, the pre- 
poſitor, who,” knowing their ſtate, gave them 
a power to contract for him, ſtands obliged by 
their deeds, J. 7. $2. de inſt. act. 
3 1 Contracts and obligations, in chemſelves e 
imperfect, receive ſtrength, by the contracter n ; 
or his heirs doing any act thereafter which im- 
ports arapprobation of them, and conſequently 
ſupplies the want of an original legal 5 
This is ealled homologation, and it takes 
even in deeds intrinfically null, whether che 
nullity ariſes from the want of ſtatutory ſolem- _ 
nities, 2x. Jan. 173 5, Tailfar; or from the in- 
capacity of the er, 28. June 1671, Hume. 
It ah, be inferre oY By — 2 perſon 
ö who was not in the knowledge of the "_A 

| e 


in what . deedz for one cannot approve what he. is ig. 
my norant of. Hence, one's ſubcribing as wit- 
hs th nels to 2 deed, does not infer homol ation; 
for witneſſes are only called to atteſt the ſub- 


ſeription without being told the contents: But 


a2 brother's ſigning as witneſs to his ſiſter's mar- 
riage - contract, preſumes his knowledge and ho- 
mologation of the articles, from his near rela- 
tion to the bride, Forbes MS. 15. July 1714, Da- 
vidſon, And yet, an heir's witneſſing a deed 
granted by his anceſtor in lecta, does not infer 
homologation, let the relation be ever ſo near, 
betcauſe of the authority which the anceſtor is 
preſumed to have over the heir, F. 13. — 
1704, Dallas. 2. Homologation has no place, 


where the act or deed which is pleaded as ſuch, 


can be aſcribed ta any other cauſe; for an in- 
tention to come under an obligation is not pre- 
ſumed; hence, charters, or precepts granted by 


ſuperiors, in obedience to a charge, infer no ho. 


mologation. Marriage- contracts, without wit. 
neſſes, have been found to be homalogated by 
ſubſequent marriage; but, in truth, marriage, 


which is entered into frequently without any 


previous written contract, can, in no view, be 
deemed an approbation of ſpecial marriage ar. 
tieles. n | 


5 Quaſi- 16, Quaſi- contracts are formed without expli- 


contracts. cit conſent, by one of the parties doing ſomes. 


thing that by its nature either obliges him to 


the other party or the other party to him. Un- 
der this claſs may be reckoned tutory, 1. 7. 12. 
Dc. the entery ot an heir, 3 8. 26. c. negotio- 
rum ge/tio, indebiti ſalutio, communion of goods, 


between two or more common proprietors, and 
mercium jattus levandace navis cauſa. Negotiorum 


{ 
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8 thoſe obligations which ariſe from Wegotio- 
the management of a perſon's affairs in his ab- i £/- 


ſence, by another, without a mandate. As ſuch 
managers act without authority from the pro- 
prietor, he ought to be liable in exact diligence, 
. 24. C. de Uſur. unleſs he has, from friendſhip, 


interpoſed in affairs which admitted of.no delay, _ 


1.3. $9. deneg. get.; and he is accountable for 
his intromiſſions with intereſt. On the other 
part, he is entitled to the recovery of his neceſ- 
ſary diſburſements on the ſubje&, tho', by mif- 
fortune, it ſhould have periſhed afterwards, /. 
10. § 1. de neg. geſt. and to be relieved of the o- 
3 in which he may have bound him- 
ſelf in conſequence of the management. 


17. Indebiti ſalutio, or the payment to one /ndebiti 
of what is not due to him, if made thro? any /###% 


miſtake, either of fact, or even of law, 26. 
July 1733, Stirling, founds him who made the 
payment, in an action againſt the receiver for 
repayment ( condictio indebiti ). This action does 
not lie, 1. If the ſum paid was due ex aeguitate, 
or by a natural obligation ; for the obligation 
to reſtore is founded ſolely in equity. 2. If he 
who made the payment knew that nothing 
was due; for qui conſulto dat quod non debebat, 
pracſumitur donare. Some lawyers add a third 
caſe, viz. if the ſum was paid in conſequence 
of a tranſaQtion : But, where a ſum is ſo paid, 
there is no indebitum ; the tranſaction itſelf 
_ creates a debt, tho“ no prior debt had exiſted. 


18. Where two or more perſons become Right of 
common proprietors of the ſame ſubje&, either dividing 
by legacy, gift, or purchaſe, without the view ©22mon 
of co-partnerſhip, an obligation is thereby crea. Pert. 


ted among the proprietors to communicate 
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e profit and loſs ariſing from the ſubjeg, 
Wdhile it remains common: And the ſubjec 
might, by the Roman law, be divided at the 
ſuit of any one of them, by the action communi 
dividundo. No ſuch action, in relation to com. 
monty- lands, was competent by our law, til 
10695, c. 38. which authoriſed the diviſion of 
commonties, before the court of ſeſſion, at the 
ſuit of any having intereſt. This diviſion, 
where the queſtion is among the common pro- 
prietors, is to be governed by the laſt clauſe in 
the ſtatute, according to the valuation of their re. 
pDpeective properties: But, where n ion turn. 
| .ed between the proprietors and thoſe that had 
ſervitudes upon the property, the rule men. 
tioned in a preceding clauſe of the act took 
pPlwKhce by the former — according to the 
value of the intereſts of the ſeveral perſons concerned: 
Hence, proprietors were allowed. a praecipuun 
For their right of property, over and above the 
ſhare, on account of- their own or their tenant's 
| poſſeſſion: by paſturage, X. 42. ; but now the 
ſuperfice is only divided, without wer og to 

the property; ſee next 5. 
What is 19. It has been doubted, W is t de un 
under- derſtood by commonty : The word, in proper 


ood to (ſpeech, ſuppoſes two common proprietors at 
be com- Jeaſt; and yet, in our law-language, and in char: 


monty. ters. i frequently ſignifies a heath or moor, 


tho? it ſhould belong in property to one, if there 

has been a promiſcuous poſſeſſion upon it by 
phiaſturage; and the act 169g excepts common. 
Nu 8% it ties belongin in property to the King, or to 
be 6a The queſtion, — whe- 
--4 ther — on lies upon this ſtatute, where there 

is but one proprietor, at the ſuit of thoſe who 


have ſervitudes 2 i, has been variouſly de- 


| cided, 


. 


, 
t 
e 
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dded. By the laſt judgment, Falc. vol. 1. 251. 


the court, waving the general point, directed 
the ſurface of the common to be divided in 
that caſe, according to the intereſt of the ſe- 
veral parties in that ſurface, without prejudice 


to the right of property. Another act of the Diviſion 
ſame year, c. 23. authoriſed the diviſion of lands of runrig 
lying runrig, and belonging to different pro- lands. 


prietors, with the exception of borough and 
incorporated acres; the execution of which is 


committed to the judge- ordinary, or juſtices of 


the peace. 1 


20. The throwing of goods overboard, for Lex Ro- 
lightening a ſhip in a ſtorm, creates an obliga- 4% de jac- 
tion by the Rhodian law de jactu, which the Ro- ** 


mans, and other trading nations, havemadetheir 
own; whereby the owners of the ſhip and goods 
ſaved, are obliged to contribute for the relief of 


thole whoſe goods were thrown overboard, that 


ſo all may bear a proportional loſs of the goods 


ejected for the common ſafety. In this contri- 
bution, the goods ejected are valued at prime 


coſt, and the ſhip and goods ſaved, at the price 
they may give at the next port, J. 2. § 4. de 


has cut his maſt, or parted with his anchor, to 


ſave the ſhip, is entitled to this relief, J. 3. cod; - 
t.; but, if he has loſt them by the ſtorm, tñꝗe 
loſs falls only on the ſhip and freight. If the 


ejection does not ſave the ſhip, the goods pre- 
ſerved from the ſhipwreck are not liable in con- 
tribution. By the later laws of Wiſby, art. 20. 


ejection may be N made, if the maſter _ 
the ; 


and a third part of the mariners judge that 
meaſure neceſſary, tho' the owners of 

ſhould oppoſe it: And the goods ejected are 
1 J 5 8 7 N Db to 


** 9 — 


4 Rhad.; but the ſhip's proviſions ſuffer no 
eſtimation, J. 3. § 2. cod. t. A maſter, who _ 


the goods ; 
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to be valued at the price that the woods of the 
. fame ſort which are ſaved ſhall be afterwards 
„ 
Acceſſorx 21. There are certain obligations; which 
obliga - cannot ſubſiſt by themſelves, but are acceſſions 
tions. to, or make a part of other obligations. Of this 
_ , fort are fidejuſſion, and the obligation to pay 
Caution- intereſt. Cautionry, or fidejuſſion, is that obli. 
IJ * gation by which one becomes engaged as ſe. 
curity Er another, that he ſhall eicher pay a 
ſium, or perform a deed. 
* for a fam 22. A cautioner for a ſum of money may be 
| of money. bound, either ſimply, as cautioner for the 
„ debtor, or conjunctliy and ſeverally, 2 
A ſimple and with the principal debtor. The firſt has, 
 cautioner "both by the Roman law, Nov. 4. c. 1. and by 
- A cuſtoms, the beneficium ordinis, or of diſcul- 
m_ —_ w fion; by which the creditor is obliged to dif. 
cuſs the proper debtor, before he can inſiſt for 
; payment againſt the cautioner. By diſcuſſing, 
1s not barely meant the making a demand of 
: the debt: The perſon of the debtor muſt be 
31 diſcufſed by denunciation, and by regiſtering 
the horning ; his moveable eſtate by poinding, 
or arreſtment and forthcoming ; and his _— 
tage by adjudication, 24. July 1662, Bri 
Cautioner Where one- is bound as full debtor wit — 
dound for the principal, or conjunctly and ſeverally 
| Oy with him, the two obligants are bound e- 
rally; en qually in the fame obligation, each in ſolidum; 
and, eonſequently, the cautioner, though he is. 
but an acceffory, may be ſued for the whole, 
* Without either diſcuſſing, or even citing the 
 Cautioner principal debtor. Cautioners for performance 
for per- of facts by another, or for the faithful diſ. 
| of ; e charge of an office, e. g. for factors, tutors, 


Tc. cannot, by the nature of their engage- 
CZ7h | | _ 
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ment, be bound conjuntily and- feveratly with 

the principal obligant, becauſe the fact to 

which the principal is bound cannot — 1 5 8 88 
be performed by any other. In ſuch engage - is in every 

ments; therefore, the failure muſt be previ- caſe enti- 

ouſly conſtituted againſt the proper debtor, be- ed to di- 


fore action can be brought againſt the cau- e 
tioner, for making - up. the lots Wen the party 
. nk 

. In the caſe as two or more ctinionats, Bevefcium 
ck of them, by the Roman law, pronounced 4% en 
the obligatory words by himſelf, and ſo became ern = 
bound to the ereditor in ſclidum; until the r, erg 
beneficium' divifionis was introduced, by which 
cautioners were entitled to inſiſt, that the obli- 
| gation might be divided among all of them 
pro rata, $ 4. Inſt. de fidejuſs By our law, all 
the co-cautioners are bound in the ſame wri- 
ting, ſo that there is no place for this benefit-: 
For, when they become obliged conjunctliy and 
ſeverally, the plain intention of parties is, that 
the obligation ſhould not be divided * and, 
where they are bound ſimply as cautioners, 
each co- cautioner is, by the genuine nature of 
uch obligation, without any privilege, liable 
only for his own proportion, while the other 
obligants are ſolvent, exCept where the oblige” 
fon is in itſelf indiviſible. 

24. Fidejuſſion may be intexpoſed: to an ob- Fidejuſ: | 
ligation merely natural, in which the cautioner ſion is an 
is effectually bound, tho' the principal debtor e ged 
ſhould ger free: Thus, a cautioner in a bond — 5 
not legally atteſted as to the principal debtor, 
lies under a proper engagement, becauſe the 
ſtatutory nullity, on which the principal eſcapes, 
does not take away the natural obligation, F. a. 

Feb, 1700, Hepburn : But cautionry cannot ſub- 
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bf without bus oblgaios to which it is ae. 


Cantion- F , The cautioner, who binds . 
dr . « Jokes of the principal debtor, has an a&io 
mandy mandati, or of relief againſt him, for recover- 
againſt the ing the principal * intereſt paid by himſelf 
debtor. to the creditor, and for damages; which ac. 
tion lies de jure, tho che creditor ſhould not 
_ b- to him on payment. Under e is 
not comprehended the loſs ſuſtained by the 

- cautioner through his own fault, e. g. in ſu- 
ſpending the debt without good grounds, or in 
_ allowing diligence to proceed upon it againſt 
his eſtate. As relief againſt the debtor is im- 
in fidej juſſory obligations, the cautioner, 
where ſuch rad] is cut off, is no longer bound: 
Hence, the defence of preſcription frees the 
cautioner, as well as the principal debtor, J. 


19. Dec. 1695, Doul : Thus, likewiſe, a caution. 


er is not ue though the ereditor ſhould of. 
fer to prove by his a) that he heard the debt. 
or ch"; He the debt; becauſe, as ſuch 
dath could not prove againſt the debtor, the 
cautioner, if he were obliged to depole, would 
pay without relief, Dalr. 17. 


5 In what 26. But, 1. Where the ee is inverwe- 


caſes a ſed to an obligation merely nat the relief 


3 is reſtricted to the ſums that have really turned 


lief a. to the debtor's profit. 2. A cautioner, who as 


_ - gainſt the without citing the debtor, loſes, his relief, 
; debtor. lo far as the debtor had a relevant 8 A- 


gainſt the debt, in whole or in part, 19. Dec. 


Ar * 1632, Maxwell. Relief is not competent to 


period re. tho cautioner, till he either pays the debt, or 


petent. 


2 3 4 r 
; | 1 


e the debtor 


* _ . 4 * 
** e 
„ 


Cd 


— 
— 


— 
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his obligation cancelled, againſt a day certain, 
and has failed; or, 2. Where the debtor is ver- 


gens ad inopiam ; in which caſe, the cautioner 


may, by proper diligence, ſecure the debtor's 


funds for his own relief, even before payment 
or diſtreſs. 5 FFF 


27. Mutual relief vas not competent among Magn | 
the cautioners themſelves, by the Roman law; 


for their obligations being ſeparate, and having 
no mutual connection, payment made by any 
one of them to the creditor extinguiſhed the 
obligation, unleſs the cautioner who paid had 
got a ceſſion or aſſignment from the creditor; 
which he was entitled to demand, by the bene- 


relief a- 


mong eg» 
caution- 
... 


ficium cedendarum attionum But, by our law, g 


a right of relief is competent de jure to the cau- 


tioner who pays, againſt his co-cautioners, 


without either aſſignation, or even any clauſe of 


mutual relief in the bond; unleſs where the 
cautioner appears to have renounced it. In 


conſequence of this implied relief, a creditor, 


if he ſhall grant a diſcharge to any one of the 


cautioners, muſt, in demanding the debt from 


the others, deduct that part, as to which he 
has cut off their relief, by that diſcharge. 


Where a cautioner in a bond, ſigns a bond of Relief 
corroboration, as a principal obligant with the compe - 


proper debtor, and with them a new cautioner, 


tent to 
caution- 


the cautioner in the new bond is entitled to a ers in a 
total relief againſt the firſt cautioner, at whoſe corrobo- 


deſire he is preſumed to be bound, 10. Fulyration. 


1745, Mirrie. And this total relief againſt the 
firſt cautioner ſeems equitable, tho“ he ſhould 
not be a party to the bond of corroboration 3 


no concern, ought not to advantage him, by 


89 4 


throwing part of his cautionry e re upon 
4 5 3 Dair. 38. 66. 

WP Judicial 28. Cautionry is alſo judicial, as in a 8 
Aa cautionry. fon. Cautioners of this kind got free, if either 
tte charger or ſuſpender died before diſcuſſing 
| Caution- the. ſuſpenſion, till Act S. 29. Jan. 16501 

cer in a And even after that act, their obligation ceaſed, 
—_ if the decree ſuſpended had been-turned into a 
Hel, i. e. ſuſtained only as a libel through 
1 informality; 3 though the ſaſpender ſhould 
Y have been at laſt condemned in payment. 
= This was altered by Act S. 27. Dec. 1709 ; but it 
| is/ſufficient, at this day, to looſe the cautioner, 
that, when he became bound, the ſuſpender had 
good reaſon to ſuſpend, e. g. if the charger had 
at that period no title, or had not then perform: 
ed his part, though theſe grounds of ſuſpenſion 
ſhould be afterwards. taken off. The clerk to 
tlie bills, whoſe duty it is to receive none but 
folvent cautioners, uſually demanded for his ſe- 

eurity an atteſtation by one of a known charac- 

ter, of the ſolvenc _ 2 the cautioner offered: 
Theſe atteſters muſt, by the laſt quoted act of 

federunt, bind themſelves. as cautioners for the 

cautioner-in the ſuſpenſion, and ſo are liable /ub- 

ſdiarie, in their order, after he is diſcuſſed. In all 

maaritime cauſes, here the parties are frequently 

Caution. foreigners, the defender muſt give caution u- 
2 171 dicio ſeſti et judicutum ſolvi: Such cautioner gets 
: e free by the death of the defender before ſen - 

= folvi. * © "tence, 20. Jan 1680; Hodge ; but he continues 
=. bound, though the cauſe ſhould be carried from 
the admiral to. 3 court of ſeſſion; 16. Nov. 
1636, Sti cuar is ſort of caution is only to 
be 4 fire e __ 
123. 2 42 5 75 ff 
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29. It happens frequently, that a creditor Correi de- | 
uhes two or more obligants bound to him, all beni. 
as principal debtors, without fidejuſſion. Where 
they are ſo bound, for tie performance of facts 
that are in themſelves indiviſible, they are li- 


able, each for the whole, or ſinguli in ſolidum, 
Dirl. 166. But, if the obligation be for a 


ſum of money, they are only liable pro rata: 
unleſs, 1. Where they are in ' expreſs words 


bound conjunctly and ſeverally; or, 2. In the 


caſe of bills or promiſſory - notes, 13. Novi 


1746, Elliot. One of ſeveral obligants of this 


ſort, who Pays the whole debt, or fulfils the 
obligation, is entitled to a. proportional relief 


againſt the reſt; in ſuch manner, that the loſs 


muſt, in every caſe, fall n Wer all the | 


ſolvent obligants. 


© "$06: Obligations for ſums of money are 1 Keg Benet or 
quently accompanied with -an obligation for money. 
the annualrent or intereſt thereof. Intereſt (u. 


ſurae) is the profit due, by the debtor of a ſum 
of money, to the creditor, for the uſe of it. 


The canon law confidered the taking of inte- 
reſt as unlawful, becauſe money yields no natu- 
ral fruits; but the law of Moſes allowed it to 


de exatted from ſtrangers, Levi: xxv. 36.— 
Deut. xxiii. 19. 20.; and all the reformed na- 


tions of Europe have found it neceſſary, after 


the example of the Romans, to authoriſe it at 


eertain rates fixed by ſtatute. Soon aſter the] "FAG of | 5 
reformation, our legal intereſt was fixed at the intereſt. 


rate of ten per. cent per annum, 1587, c. 52.3 


from which time, it has been gradually redu- 
ced, till at laſt, by 12. Ann. tat. 2. c. 16. it was 


brought to five per cent; and has continued at 
that rate ever fince. 


31. In- 


þ 
4 A 
1 
1 


— 


1 paid by cautioners on diſtreſs, carry intereſt, 


Intere 
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Intereſt TY Intereſt, is due, either law; or by 


on 0 akon, It is due by law, either from the 
3 force of ſtatute; under which may be included 
: | as of ſederunt, or from the nature of the tranſ. 


intereſt action. Bills of exchange, 1681, c. 20. and in- 


upon land bills, 1696, c. 36. tho” they ſhould not be 
bills; proteſted, K. 15. carry intereſt from their date 
| in caſe of not acceptance; or from the day of 
 _ their falling due, in cafe of acceptance and not 
payment. Where a bill is accepted, which 

bears no term of payment, or which is payable 

on demand, no intereſt is due till demand be 

| made of the ſum, the legal voucher of which 
upon de- is a notorial proteſt. By 1621, c. 20. intereſt 
nuncia= is due by a debtor after denunciation, for all 
tion; the ſums contained in the diligence, even for 
that part which is made up of intereſt. Suns, 


paid by by Adt S. 1. Feb. 1610, (ſee Spore Pr. p. 34.) 
ſtreſſed. — only as to the A Spe — 
gation, but as to the intereſt paid by the cau · 
tioner. It was found to be ſufficient diſtreſs, 
that the obligation was regiſtered, tho' no 
charge of horning had been uſed thereupon 
32 the cautioner, 24. Jan. 1527, Wauch- 
& Ton. Factors named by the court of Seſſion are 
due by liable for intereſt by a ee at of eee 
factors. ſee 2. 12. 23. 


' Intereſt of J. ariſes ex lege, or. am the nature wy 


the price the tranſaQtion, that a purchaſer in a fale is h- 
of lands. able in intereſt for the price of the lands bought 
from the term of his entry, tho” the price 
ſhould be arreſted in his hands, 17. Feb. 1624, 
Dury, or tho' the ſeller ſhould not be able to 
deliver to him a fufficient progreſs, or he 


the lands, 28. Jan. 1663. L. Balnagown; for 
no purchaſer can in equity enjoy the fruits of 
the lands, while at the ſame time he retains 
the intereſt of the price: But lawful conſigna- 
tion of the price made by a purchaſer, upon 
the refuſal of the perſons having right to receive 
it, ſtops the currency. of intereſt, Where one 
intermeddles with money belonging to-another 
which' carries intereſt, he ought: to reſtore it 
cum omni” obventione et cauſa, and is therefore li- 
able ig the intereſt of it, as being truly an ac- 
ceſſory of the ſubject itſelf, 22. Dec. 1710, 


L. Drum. —18. Feb. 1736, Erſkine, It is ao Intereſt 


from the nature of the tranſaction, that inte- due to 

reſt is in certain caſes allowed to merchants or merchants 

others, in name of damages, 13. Jan. 1737, . 

Aubray; or ex mora, New Coll. 42. And the obli- „i dam- 

gation upon tutors, tq employ the nummi pupil. ni. 

lares upon intereſt after certain periods, 1. 7. 

12. may be derived from the ſame ſource. © _ 

33. Intereſt is due by expreſs paction, where Intereſt 

there is a clauſe in a bond or obligation, by by expreſs 

which-money is made to carry interelt. An o-Packion; 

bligation is not lawful, where it is agreed on, that 

the yearly intereſt of the ſum lent, if it ſnould 

not be paid punctually as it falls due, ſhall be ac- 

cumulated into a principal ſum bearing intereſt ; 

but an obligation may be lawfully granted, not 

only for the ſum truly lent, but for the intereſt 

to the day at which the obligation is made pay- 

able, 1621, c. 28. whereby the intermediate in- 

tereſt is accumulated into a principal fum, from 

the term of payment. Intereſt may be alſo due by tacit 

by implied paction: Thus, where intereſt upon paction. 

a debt is, by a letter, promiſed for time paſt, fuch 
e promiſe 


ß, Of Obligations Book Ill. 
promiſe implies a paction for intereſt, as long 


as the debt remains unpaid; thus alſo, the uſe 


ok payment of intereſt preſumes a paction, Dir, 


408.; and, when intereſt is expreſſed for one 
term, it is preſumed to be bargained for, till 
payment, 13. 965 1669, Hume. 
General 34. The ſubject- matter of all obligation 
properties confiſts either of things, or of facts. Things 
_ of obliga» exempted from commerce cannot be the ſub. 
"> ject of obligation, 2. 1. 2. et ſeg. One can 
Impoſſible not be obliged to the performance of a fad 
obliga- naturally impoſſible; nor of a fact in itſelf im. 
tions. moral, for that is alſo, in the judgment of 
"3 5% impoſſible, J. 15. de cond. inſt. Bargains 
relating to the ſucceſſion of a perſon yet alive, 
were reprobated by the Roman law, as contra 
 bonos mores, I. 61. de V. O.; but are allowed 
by our practice, F. 29. July 1708, Rag. Since 
impoſſible obligations are null, no penalty or 
damage can be incurred for non- performance; 
but it is otherwiſe, if the fact be in itſelf pol. 
ſible, tho? not in the debtor's power; in which 
caſe the rule obtains, locum facti impracftabils 
Jubit damnum et interefſe. © 
| Obliga- - 35: An obligation, to which a condition i 
tions to adjected, either naturally or morally impoſſible, 
which is in the general caſe null; for the parties are 
3 preſumed not to have been ſerious. But ſuch 
ary wech obligation is valid, and the condition thereof 
impoſ- held pro non ſeripta, 1. In teſtaments, 2. In 
ble; obligations to the performance of which the 
granter lies under a natural tie, as in bonds of 
pProviſion to a child. Where an obligation is 
granted under à condition, lawful but unfa- 
Pe vourable, e. g. that the creditor ſhall not mar- 
vourable. * without the conſent of certain friends, no 
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more weight is given to the condition than the 

judge thinks reaſonable, whether the obligant 

lay under a natural tie to oblige himſelf, F. a 

20. July 1688, Pringle, or not, Hume, March 0 

1682, Ford. A condition, which is in ſome Poteſta- 
ee in the power of the creditor himſelf, is tive con- 

held as fulfilled, if he has done all he could to ditions. 

fulfil it, J. 1 1. de cond. inf. Implement or per- 

formance cannot be demanded in a mutual con- Imple- 

tract, by that party who himſelf declines, or ment in 


tracts 


cannot fulfil the counterpart; thus, a huſband ng be 
becoming bankrupt cannot demand, nor can mutual. 
any of his creditors affect, the wife's tocher, till 

her proviſions contained in the marriage-articles 

be ſecured to her, 9. June 1738, cred. of Mat. 
. 5 | 
1 36. Donation, ſo long as the ſubject is not Donation; 
delivered to the donee, may be juſtly ranked _ 
among obligations; and it is that obligation 

which ariſes from the mere good will and libe- 

rality of the ter. Donations imply no war- 

randice, but from the future facts of the donor. 

They are hardly revokable by our law for in- when re- 
gratitude, tho* it ſhould be of the groſſeſt kind. vokable. 
Thoſe betwixt man and wife are revokable by 

the donor, even after the death of the donee; 

but remuneratory grants, not being truly do-. 
nations, cannot be ſo revoked, 1. 6. 18, That 

ipecial ſort of donation, which is conſtituted 
verbally, is called a promiſe, 3. 2. 1. The Ro- 


man law entitled all donors to the bengfeium Bemfci- 


competentiae, in virtue of which they might re- cn. 

tain ſuch part of the donation as was neceſſaryesen,.ͤ. 

for their own ſubſiſtence. Our law allows this 

wn to ' fathers, with reſpect to the provi- to whom 
ns granted to their children, 21. Feb. 1745, pe- 

82 | a R I＋ ; Buntin 9 | 
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_ Buntin ; and to grandfathers, which is a natu- 

ral conſequence of childrens obligation to ali. 

* ment their indigent parents, but to no collate. 

a ral relation, not even to brothers. 

Donatio 37. Donations, made in contemplation of 

2s. death, or mortis cauſa, are of the nature of lega- 
cies, and like them reyokable. Conſequently, 
not being effectual in the granter's life, they 

cannot compete with any of his creditors; not 
even with thoſe whoſe debts were contracted 

after the donation. They are underſtood to be 

given from a perſonal regard to the donee, and 

therefore fall by his predeceaſe. No deed, af. 

ter delivery, is to be preſumed. a donatio mortis 

© cauſa ; tor revocation is excluded by delivery. 
Donation 38. Deeds are not preſumed, in dubio, to be 

frog: donations. Hence, a deed by a debtor to his 

ed in . P | AWE, A | . 

dubio. creditor, if donation be not expreſſed, is pre- 

ſumed to be granted in ſecurity or ſatisfaction 

of the debt; but bonds of proviſion to children 

are, from the preſumption of paternal affec- 


+ tion, conſtrued to be intended as an addition- 


al patrimony.; Yet a tocher, given to a daugh- 
ter in her marriage - contract, is preſumed to 
be in ſatis faction of all former bonds and debts, 
P. Falt. 107.; becauſe marriage · contracts u- 
PR. ſually, contain the whole proviſions in favour 
In what of the bride. One who aliments a perſon that 
caſes is a- is come of age, without an expreſs paction 
_ 3 for board, is preſumed to have entertained 
xe 5 WM as a friend, unleſs in the caſe of thoſe 
tion Who, earn their living by the entertainment or 
board of ſtrangers, Br. 106. : But alimony 
„„ 58 to minors, who cannot bargain for 
( ttthemſelves, is not accounted a donation; ex- 
dept either where it is preſumed from the 
e 7 | 1 
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near relation of the perſon alimenting, that. it 
was given ex pietate ; or where the minor had 

a father or curators, with whom a bargain 
might have been made, 21. Ju 1665, L. 
eee 1. e 1 * N contra .- 
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One ef be Atcled by perfor- Obliga- 
mance. or implement, conſent, co - tions are 
tion, novation, and confuſion. 1. By ſpecifical ns 
performance: Thus, an obligation for a ſum of . 
money is exting. uiſhed by payment. The ores payment. 
ditor is not obliged to accept of payment 

parts, unleſs where the ſum is payable by a 

ferent diviſions... If a debtor in two or more Indefinite 
ſeparate bonds to the ſame creditor had made payment, 
an indefinite payment, without aſcribing it, at 

the time, to any one of the obligations, the 

ament was, by the Roman law, to be applied 

y the creditor, as. the debtor himſelf would 

have done, J. 1. de ſolut. ; and, confequently, to 

that debt which bore hardeſt upon him or to 

which a penalty was adjected, J. 3. 4. 5. cod. 

t. By our law, which ſhews a more equal 

regard to the intereſt of the creditor and debt- 

or, indefinite payments are applied, firſt, to 
intereſt, or to ſums not bearing intereſt, K. {> 

2. To the ſums that are leaſt fecured, if the 


_ debtor thereby incurs no rigorous penalty, Fan, 
1744, Paterſon. But, 3. If this application 


de ** on the debtor, . by RY ai 
b 03 


| : will be ſo applied as to ſave the debtor from 
that forfeiture. Where one of the debts is ſe. - 
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legal of an adjudication to expire, the payment 


cured by a cautioner, the other not, the appli- 
cation 1s to be ſo made, caeteris paribus, that 
both creditor and cautioner may have equal 
juſtice done to them, K. 58. 


2. Payment made by the debtor upon 2 


miſtake in fact, to one whom he believed, upon 


probable grounds, to have the right of recei- 
ving payment, extinguiſhes the obligation; e. g. 

ayment to one who had been the creditor's 
E or, but whoſe factory was recalled, without 


intimation to the debtor; or payment of rent by 
. . - Ttenant, to the landlord from whom he had the 


leaſe, tho? fuch landlord has been, before the 


payment, diveſted in favour of a fingular ſuc- 


': ceffor : But payment made to one, to whom the 


law denies the power of receiving it, has not 
this effect; as if a debtor, ſeized by letters of 


caption, ſhould make payment to the meſſenger; 
for tenorantia furis neminem excuſat. In all 
_ debts, the debtor, if he be not interpelled, 


may ſafely pay before the term, except in 


tack- duties or feu-duties, the payment whereof, 
before the terms at which they are made pay- 


able, is conſtrued to be colluſive, in a queſtion 
with a creditor of the landlord or ſuperior, 


| 28. Feb. 1628, L. Lauchope. . Payment is in 


dubio preſumed, 7 the voucher of the debt 


being in the hands of the debtor ; chirogra- 
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3. Obligations are extinguiſhable by the 
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conſent of the er ditor, who, without full im- 
plement, or even any implement, may re. 
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nounce the right conſtituted in his own fayour. Extinc. 
Though a diſcharge or acquittance, granted by tion of o- 
one whom the debtor bona fide tock for the S cntons 
creditor;/ but who was not; extinguiſhes the o- editor 
bligation, if the ſatisfaction made by the debtor conſent. 
was real; yet, where it is imaginary, the dif 
charge will not ſcreen him from paying to the | 
true creditor: the debt that he had made no 
prior fatisfaQtion for, arg. 14. Det. 1661, Hume. 
in all debts which are conſtituted by writing, Diſchar- 
the extinction, whether it be by ſpecifical per- ges of 
formance, or bare conſent, muſt be proved, Witten o- 
either by the oath of the creditor, or by a diſ- 4 pomp 
arge in writing; and the ſame ſolemnities writing; 
which law requires in the obligation are ne- 
ceſſary in the diſcharge: But, where payment but the 
is made, not by the debtor himſelf, but by the creditor . 
creditor's intromiſſion with the e the 3 
debtor's eſtate, or by delivery to him of goods dn . 
n name of the ris fack delivery or — a. | 
miſſion, being facti, may be proved by witneſ-by witneſ. 
ſes, though the debt ſhould have been not onlyſes. 
conſtituted by writing, but made real on the 
debtor's lands by adjudication. ooo 
4. A diſcharge, though it ſhould be general, General 
of all that the granter can demand, extends not diſchar-. 
to debts of an uncommon kind, which are not & · 
preſumed to have been under the granter's eye; 
as obligations of warrandice not yet incurred, 
or of relief of debts not yet paid to the creditor, 
23. Jan. 1678, Campbell, or for performing ſpe- 
cial facts, 19. Nou. 1680, Dalgerno. A general 
clauſe ſubjoined to the diſcharge of a ſpecial 
debt, comprehends all debts of the ſame ſort 
with that which is ſpecially diſcharged, though 
they ſhould be for greater ſums, 29. June 1705, 
a . Chappel ; 


3 
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.  .- 1». Chapptl; but they do not extend to debts of 
42 ⸗different ſort, for the granter is preſumed not 
n een have had theſe in view. This doctrine ap- 
plies alſo to general aſſignations. In annua 
8 payments, as of rents, feu- duties, intereſt, &. 
tive diſ. or three conſecutive diſchatges by the n of 
2 the Ln you termly duties, preſume the pay. 
ara du- ment of all precedings. Two diſcharges. b 
ties or in- the anceſtor, and the third by the heir, do. — 
tert infer this preſumption, if the heir- was 
rant of the anceſtor's diſcharges, Dale 21. 
| ns And diſcharges by an adminiſtrator, as a factor, 
ENT tutor, & preſume only the reg of al 
a e 2 incurred during his admini. 
ä This preſumption ariſes from te- 
E IA 8 diſcharges thrice ſucceſſively; and 
lo does not hold in the caſe of two diſcharges, 
dhough they ſhould ineluds the duties of three 
O43: or more terms. 7 12 75 0 Ae 10 1 3 40 
sten 5. Where the lame pexſori>is both creditor 
by com- and debter to another, the mutual obligations, 
penfationz if they are for equal. ſums, are extinguiſhed by 
compenſation; if for unequal, ſtill the lee 
. e is extinguiſhed, and the greater di- 
miniſhed, as far as the concourſe of ebe = 
credit goes. Compenſation Was not received 
"pin us, but by way of action, till 1 592, c. ons 
which firſt admitted compenſation; by w he 
it does not exception. It had, by the jus novum of the 
operateip- mans, its effect 72 . 45.C. de compenſ.; and 
ho jure by conſequently: was drawn back to the period of 
Hur aws concourſe, and had its operation from the ne- 
ceſſity of law, without regard to the intendmett 
of parties; but the chi effects given to it by 
our law degin the period of Sadly it in 
judgment. Hence, compenſation was _ wt 
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tained upon a debt preſeribed at pleading 1 


tho it was ſuhſiſting at the time of concourſe, 
K. 17. Hence alſo, one was allowed to plead 
compenſation on that debt of the two that was 
worſt ſecured; tho? the firſt concourſe was made 
by the other, 1 5. Nov. 1738, Sir N. Maxwell: 


See alſo New: Coll. 85. Vet we have, from yet it ſtops 
equity, given this effect to compenſation, that the cur- 
it ſtops the currency of intereſt on both ſides, rency of 


downwards from the time of concourſe. 


intereſt. 


6. To found compenſation, I. Each of the Requiſites 

parties muſt be debtor and creditor at the ſame of com- 

time: A debtor, therefore, cannot plead com- penſation. 
ion againſt his creditor's aſſignee, upon a 


debt due by the cedent, which the perſon com- 
penſating had not acquired, till the aſſignee's 
right was completed by intimation, Dirl. 4; 


2. Each of them muſt be debtor and creditor in 


his own right: Hence a tutor cannot compen- 


ſate a debt properly due by himſelf, with a 


ſum for which he is creditor tutorio nomine. 


3. The mutual debts muſt be of the ſame qua- The debts 
lit: Hence, a ſum of money cannot be com- mult be of 


penſated with a quantity of corns; becauſe, till 
the prices are fixed at which the corns are to 


be converted into money, the two debts are in- 


the ſame 


commenſurable; hence alſo, 'a debt already 


payable, on which the creditor. may have im- 


mediate' execution, cannot, in ſtrictneſs, be 


compenſated with a debt, the term of payment 


whereof, is not yet come. By a ſimilar rule, 


a moveable ſum cannot be compenſated with an 


heritable debt in the old form, bearing requi- 
ſition; becauſe, before requiſition, the eſtate 
burdened is debtor, more properly than the 
proprietor, 12. Nov. 1675, Hume. 


Ihe 7 Laſtly, 
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and clear- 7. Laſtly, compenſation cannot be admitted 
Iy erg where the mutual debts are not clearly aſcer. 
ttined, either by a written obligation, the ſen. 
EE. 'of a: jud „ or the oath of a 

Where this requires but a ſnort diſcuſſion, ſen- 

_ © tence for the purſuer is delayed for ſome time, 

ex acquitate, that the defender may make good 

his ground of compenſation; according to the 

rule, quod ftatim liquidari poteft, pro jam liquids 

babetur, 31. July 1707, Macdoual. Where 2 

| debt for fungibles is aſcertained in money, by 
3 the ſentence of a judge, the compenſation can 
haave no effect farther back than the liquidation, 

becauſe, before ſentence, the debts were incom- 

menſurable: : But, where a debt for a ſum of 

money is, in the courſe of a ſuit, conſtituted ' 

Go the -oath of the debtor, the compenſation, 

er it is admitted by the judge, 3 retro, 

in ſo far as concerns the currency of intereſt, 

to the time that, by the parties acknowledge. 

ment, the debt became due; for, in this caſe, 

the debtor's oath is not what creates the debt, 

or makes' it liquid; it only declares that ſuch 

à liquid fum was truly due before, 4. Dec. 1675, 
Compen- Watſon.” By the above quoted ſtatute 1592, 
fation is compenſation cannot be offered after decree, 
_— either by way of ſuſpenſion or reduction; but, 
| decree. if it is pleaded" once, and 2 repelled, it 
| may-be again infiſted on, either by ſuſpenſion 

or reduction. Decrees in abſence are not de- 

crees in the ſenſe of this act, whether they are 

pronounced by an inferior judge, 18. Fun? 

1662, E. Mariſbal, or even by the court of 

Seſſion, if th afterwards turned into a 

| libel; fee- '25. Haß 1676, e 
Retention. 8. The right of retention, which den a 

near e to compenſation, is chiefly | 

— | 
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competent, where the mutual debts, not be- 


ing liquid, cannot be the ground of compen- 


ation; and it is ſometimes admitted ex aeguitate, 


in liquid debts, where compenſation is excluded 


by ſtatute: Thus, tho* compenſation cannot be 
pleaded after decree, either againſt a creditor or 
his aſſigney, yet, if the original creditor ſhould 
become bankrupt, the debtor, even after decree, 
may retain againſt the aſſigney, till he gives 
ſecurity for ſatisfying the debtor's claim againſt 


the cedent, 18. Feb. 1736, Maclarin. This right What are 
is frequently founded in the expence diſburſed, the ordi- 


or work employed on the ſubject retained, and nary ſub- 
jects of re- 


tention. 


ſo ariſes from the mutual obligations incumbent 
on the parties; e. g. retention by a writer, of 
the writings belonging to his client, till pay- 
ment of his account; or retention by a tradeſ- 


man, of any piece of work, till payment of the 


ſum expended on it, or the price of the work- 
| manſhip. But retention may be ſuſtained, tho? 
the debt due to him who claims it does not a- 


riſe from the nature of the obligation by which 


he is debtor: Thus, a factor ona land-eſtate may 
retain the ſums levied by him in conſequence 
of his factory, not only till he be paid of the 
diſburſements made on occaſion of ſuch eſtate, 
but alſo till he be diſcharged from the ſeparate 
engagements he may have entered into, on his 
conſtituent's account; and that, notwithſtand - 
ing any diligence that may be uſed by the ere - 
ditors of the conſtituent, to affect the balance 


due by the factor to the common debtor, Nov. 


I729, Stark. Er gp 1 
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9. Obligations are diſſolved by novation, Extincion 


whereby one obligation is changed into another, by nova- 
1 18-0 ; without tion. 


8 1 
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without changing nie the debtor or creditor. 

The firſt obligation being thereby extinguiſn- 
ed, the cautioners in it are looſed, and all its 
conſequences. diſcharged; ſo that the debtor 
Novation remains bound only by the laſt. As a credi- 
is not pre · tor to whom a right is once conſtituted, ought 
ſumed. got to loſe it by implication, novation is Not ea. 
ſily preſumed, and the new. obligation. is, con- 

ſtrued to be merely corroborative of the old p 
but, where the ſecond: obligation expreſsly 
bears to be in ſatigfaction of the firſt, theſe 
Vords muſt neceſſarily be explained into no- 
Extinction vation, 6. Dec. 1632, Chiſbolm. Where the cre- 
by dele- ditor accepts of a new debtor, in place of the 
gation; former who is diſcharged, this Jos; of: ex- 
tinction is called delegatio .. | 

by con- 10. Obligations are e 2 1 PS 
_c where the debt and credit meet in the ſame 
perſon, either by ſucceſſion or ſingular. title, 
eng when the eee to the creditor, 
dr the creditor to the debtor, or a ſtranger to 
both, J. 21. &. de liber. leg. for one cannot be 

flow far it debtor to himſelf. If he on whom the right of 


"1 the creditor devolyes, was only liable as cau- 


3 tioner, the acceſſory obligation is extinguiſhed, 
1 _ the becauſe the debtor and creditor: therein come 
volves on to be the ſame: perſon; but the principal 
e cau- ohligation againſt the proper debtor ſubſiſts: 
doner: And, by the ſame reaſon; tho“ it be true that 
„„ oo re hair} is liable, in ſuo or dine, for his anceſtor's 
moveable debts; yet a moveable debt, due to 
one who! afterwards . ſucceeds cas: heir to the 
| _, is not extinguiſhed confiſione, but ſub- 
e againſt. the jexecutor; who is primarily 
| e „liable in that ſoxt of debts, 34/9, 28: Debts 


or * * 7 an apparent heir, 
61 | affecting 
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affecting 'the eſtate of the anceſtor? are not_ex: It does 
ridge confuſione'; for the heir, while he is not take 
not entered, does not repreſent the debtor, nor . a 
fill his place: And tho' poſſeſſion upon ſuch chaſed by 
rights, ſubjects him to a paſhve title, 3. 8. 49. the debt- 
that ſtatutory penalty was enacted, merely or's appa- - 
in favour of creditors, but does not create à rent heir. 
proper repreſentation, nor annul the diligences ; 
ſo acquired, which therefore are effectual to 
ſingular; ſucceſſors, K. 102. If the ſucceſſion, 
from which the confiiſio ariſes, happens after- 
wards to he divided, fo as the de tor, and cre- 
ditor come again to be different perſons, the 
aunfuſto does not produce an extinction, but only 
2 2 rary ſuſpenſion of the debt, Sz. 1. 18. 
nce an aſſignation in favour of an heir 
of Haley and his heirs whatſoever, of a debt 
affecting the ' entailed eſtate, ſuſpends: the debt 
only during the life of ſuch heir; but it may 
revive after his death, in the perſon of his pay 
at Ru nr the heir of A ' Bi 
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Eritable 5 ng they are ons Ri ghts' are 
„With infeftment, are tranſmitted by diſpo- tranimit- 


ted, either 


| fition, which is a writing containing procurato- by difpb- 

ry of reſignation and precept of ſeiſin; but thoſe ſition, 

which either require no ſeiſin, as ſervitudes, 

patronages, reverſions, Ac. or on which ſeiſin 

has not actually followed, (as to which, ſee, 23 
e allo all moveable Wks, are + ran 


op; "Bo Bock III. 


tian- 3 e is called the cedent, and he 


who receiyes it, the aff gney, or ceſſionary: If 


the aſſigney conveys his 5 to a third perſon, 


it is called a tranſlation; and if he aſſigns it 


Wat back to the cedent, a retroceſſion. Certain 


rights are Tights are, from the uſes to which they are de- 


not afſign- ſtined, incapable of tranſmiſſion, as alimentary 
able, rights: Others cannot be aſſigned by the per. 
ſon veſted in them without ſpecial powers gi- 


ven to him, as tacks, 2. 6. 13. reverſions, 2. 


8. 4. c.: The tranſmiſſion of a third ſort is 


not preſumed to be intended, without an ex; 


preſs conveyance ; as of paraphernal goods, 


which are ſo proper to the wife, that a general 


aſſignation by her to her huſband, of all that 


tid or ſhould belong to her at her decęaſe, does 
A 


not comprehend them, Dec. 1733, Paton. 
NT is, by its nature, incapable of a 


per tranſmiſſion; but its profits may be af 


lignes. while it ſubſiſts, 2, 9. 24. 


Intima 2. 3 muſt not only be Avent 
gney, Harc. 113. but intimated by 
afſigna- him to the debtior. Intimations have been pro · 


tion of to the 


tons. bably firſt introduced, merely as an interpella- 


tion or prohibition to the debtor, that he ſnould 


not pay ta the original creditor: But they camę 
aſterwards to be conſidered as likewiſe neceſ- 


fary for completing the conveyance, 22. Jan. 


1663, Wallace; inſomuch that, in à eompeti- 


tion between two aſſignations, the laſt, if firſt 
intimated, is preferred. Hence, if we ſhall ſup- 
poſe a debt aſſigned to one who has neglected 
to intimate his ri Uh, during the cedent's life, 
all, 28975 a the cedent's death, 

R . 
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confirm the debt afligned, as executor-creditor 
to the deceaſed, is preferable to ſuch aſſigney. 


3. Tho' regularly, intimation to the debtor What no- 


is made by 1 * een in the hands tification 
of a notary, Dy LL gney, or is procurator ; is equiva- 
yet the law admits equipollencies, where the — 
notice of the aſſignment given to the debtor 
is equally ſtrong: Thus, a charge upon letters 

of horning at the aſſigney's inſtance, or a ſuit Proceſs or 
brought by him againſt the debtor, ſupplies charge by 


the want of intimation; theſe being judicial acts, urs as; 


which expoſe. the conveyance to the eyes both debtor. 


of the judge and of the debtor; or the debtor's 

promiſe of payment by writing to the aſſigney, 

becauſe that is in effect a corroborating of the 
igi al debt. The aſſigney's poſſeſſion of the Poſſeſſion 

right, by entering into payment of the rents or by the aſ- 

intereſt, is alſo equal to an intimation; for it im- ſigney. 

ports, not only notice to the debtor, but his ac- 

tual compliance : Thus, an aſſignation of a tack, 

or of the rents and profits of lands, is perfected 

by the aſſigney's poſſeſſing the ground, or levy- 

ing the rents; and the aſſignation of a bond, by 

the debtor's payment of intereſt to the aſſigney. 

Aſſignations to aſſignable reverſions are com- Regiſtra- 

pleted by their regiſtration in the regiſter of tion of re- 

reverſions, which was inſtituted for the ſpecial 28 A 

purpoſe of publiſhing ſuch rights with their per re. 

conveyances, 5. Dec. 1665, Beg; but the regi- cord. 

{tration of aſſignments of perſonal rights, as 

bonds, contracts, &c. does not ſupply the want 

of intimation; becauſe, as to theſe, our records 

were not intended for publication, but merely 

for conſervation and dili e. The debtor's 

private knowledge of the aſſignment is not 

ſuſtained as intimation, 14. March 1626, L. 

NY I I 
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Me e! ſince it imports neither er publication 


nor poſſeſſion, on the part of the aſſigney. 
In what 4. Certain conveyances need no intimation. 


_ caſes noti- x, Indorſations of bills of exchange; for theſe 
fication is are not to be fettered with forms, iatroduce 


9 by the laws of particular ſtates. 2. Bank- noteg 


. 7x” fully conveyed by the bare delivery of them; 


for, as they are payable to the bearer, their pro- 
Judicial perty mult paſs with their poſſeſſion. 3. Adjudi. 
and legal 3 which is a judicial echveyance, and 


conveya- marriage, which is a legal one, carry the full 


v0 i right right of the ſubjects thereby conveyed, without 


tion. intimation, St. 3. 1. 13. 14.; nevertheleſs, as 

. there is nothing in theſe conveyances which 
can of themſelves put the debtor in mala fide, 
nee is therefore intuto to pay to the wife, '6r to 
_.___ the original creditor in the debt adjudged, till 
dme marriage or adjudication be notified to 


Him. Aſſignments of moveable ſubjects, tho? | 


they be intimated,” if they are made retenta 
fine, (the cedent retaining the poſſeion) 
cannot hurt the cedent's creditcrs ; for ſuch 
rights are preſumed, in all queſtions with ere. 


ditors, to be colluſive, — 5 ® oma in truſt 


for the cedent Bimſelf. 


Effects of 5. An aſſignation carries to the aſſigney the 


aſſigna- whole right of the ſubject conveyed, 'as it was 
din. in the cedent; and, conſequentiy, he may uſe 
Aiüiligence, either in bis cedent's name, while he 
as. alive, or in his own: But letters of diligence, 

| | which have been iſſued in'name'of the cedent, 

 * cannot! de executed by the meſſenger in the 
aſſigney's name; for meſſengers have no power 

to qudge of the import of tranſmiſſions, and are 


© confined in their executions tothe will of the 


W 9 1745. Stuart. Where ia 


oy 


right 
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tight is aſſigned ſimply in truſt, the nature of 

the truſt muſt determine the effects of the con- 
veyance: If the declared purpoſe of the truſt 
diſcovers an intention in the granter that the 

truſtee ſhall have full power over the ſubject, 

he may uſe all aQs of property ; but if it is 

granted for a ſpecial purpoſe, e. g. to do dili- 
gence, the powers of the truſtee, tho! not li- 

inited in the right, ought to go no farther. 

6. After an aſſignation is intimated, the debt- The ce- 
or cannot prove payment, or compenſation, by dent's 
the oath of the cedent, who has no longer any e f mga 
intereſt in the debt; unleſs the matter has been the ag;.. 
made litigious by an action commenced prior to ney. 
the intimation: But the debtor may refer to 


the oath of the aſſigney, who is in the right of thne 


debt, that the aſſignment was gratuitous, or in 

truſt for the cedent; either of which being pro- 

ved, the oath of the cedent will affect the aflig- wad - 
ney. If the aſſignation be in part onerous, and If the af- 
in part gratuitous, the cedent's oath is good a- ſignation 
gainft- the aſſigney, only in fo far as his right de 3 

is gratuitous, 25. Feb. 1679, Steil. All defences 


competent againſt the original creditor in a 


moveable debt, which can be proved other- 
wiſe than by his oath, continue relevant againſt 
even an onerous aſſigney; whoſe right can be 
no better than that of his author, and muſt 
therefore remain affected with all the burdens 
which attended it in the author's perſon. See 
this queſtion diſcuſſed in the caſe of mutual 
contracts, St. 1. 10. 16. and in the caſe of per- 


ſonal rights of lands, S. 3. 1. 21 
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gt = diligences, whereby a creditor may 

| affect his debtor's: moveable ſubjects, are 
Arreſt- arreſtment and poinding. By arreſtment is 
ment. ſometimes meant, the ſecuring of a criminal'z 
perſon till trial, 1487, c. 99. ; but, as it is un- 
derſtood in the rubric of this title, it is the or- 
der of a judge, by which he who is debtor in 

a moveable obligation to the arreſter's debtor, 

is prohibited to niake payment or delivery, til 

. the debt due to the arreſter be paid or ſecured. 
Common The arreſter's debtor is uſually called the com- 
debtor. mon debtor; becauſe, where there are two or 
more competing creditors, he is debtor to all of 
them. The perſon in whoſe hands the dil 
gence is uſed, is ſtyled the arreſtee, 
The war- 2. Arreſtment may be laid on by the autho- 
rant of ar- rity, either of the ſupreme court, or of an in- 
reſtment ; ferior judge. In the firſt caſe, 'it proceeds ei- 
ther upon ſpecial letters of arreſtment, or on 

a warrant contained in letters of horning ; and 

it-muſt be executed by a meſſenger. The war- 

rants, granted by inferior judges, are called pre- 
| cepts of arreſtment, and they are executed by 
in whoſe the officer proper to the court. Where the 
hands it debtor to the common debtor is a pupil, arreſt- 
2 de u- ment is properly uſed in the hands of the tu- 
tor, as the pupil's adminiſtrator : This doctrine 
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may perhaps extend to other general admini- | 
ſtrators, as commiſfioners, &c. : But arreſt- 
ment, uſed in the hands of a factor or ſteward, 
cannot found an action of forthcoming with- 
out calling the conſtituent, 18. Jan. 1709, Do- 


naldſon. Where the debtor to the common debt. _ | 


or is a corporation, arreſtment mult be uſed in 
the hands of the directors or treaſurer, who re- 
preſent the whole body, 10. Jan. 1739, credi- 
tors of Menzies. Arreſtment, when it is uſed in 
the hands of the debtor himſelf, is inept ; for 
that diligence is intended only as a reſtraint 
upon third parties. : | 


— 


3. All debts, in which one is perſonally upon 
bound, though they ſhould be heritably ſecured, what debts 
are grounds upon which the creditor may ar- may 
reſt the moveable eſtate belonging to his debt. Proceed. 


or; for every creditor, whatever the nature of 
his debt may be, 75 5 to have the whole of 
his debtor's eſtate ſubject to his diligence. Ar- 
reſtment may proceed on a debt, the term of 
payment whereof is not yet come, in caſe the 
debtor be vergent ad inopiam, ſee 16. July 


1678, Lord Pitmedden. If a debt be not yet Arreſt- 
conſtituted by decree or regiſtration, the cre- ment up- 


ditor may raiſe and execute a ſummons again 
his debtor for payment, on which pending ac- 
tion arreſtment may be uſed, in the ſame man- 
ner as inhibition, 2. 11. 3. which is called ar- 
reſtment upon a dependence. If one's ground 
of credit be for the performance of a fact, or if 
his depending proceſs be merely declaratory, 
without a concluſion of payment or delivery, 
ſuch claims are not admitted to be ſufficient 
grounds for arreſtment, Dalr. 33.—26. Feb. 
1712, Roſs. Re OR 
bo: 1 4. Move. 


ſt on a de- 
pendeuce, - 


_ debts are 


arreſtable. 
. 
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he Moveable debts are the 8 ſubjects of 


| arreſtment ; under which are comprehended 


conditional debts, and even depending claims, 
For leſſening the expence of diligence to credi- 
tors, all bonds which have not been made pro. 
perly heritably by ſeiſin, are declared arreſtable 
by 1644, c. 41. revived by 1661, c. 51.: But 
this act is limited to contracts and obligations ; 
and does not extend to adjudications, wadſets, 
or other perſonal rights of lands, which are not 


| properly debts, 22. 3b. 1666, Lockhart. Cer- 


tain moveable debts are not arreſtable ; 1. 
Debts due by bill, which paſs from hand to 


hand as bags of money, 2. Future debts ; for 


tho inhibition extends to adquirenda as well as 
adquiſita, 2. 11. 4, yet arreſtment is limited, by 
its warrant, to the debt due at the time of ſer- 
ving it againſt the arreſtee, Hence, an ar- 


reſtment of rents or intereſts carries only thoſe 


that have already either fallen due, or at leaſt 
become current; As for ſuch as had neither 
fallen due, nor become current at the date of 
the firſt arreſtment, a new arreſtment muſt be 
uſed, which may be done on the firſt warrant. 
Current rent, is that which has begun to run 
from the laſt term, but cannot be demanded 


till the next. Claims, depending on the iſſue of 


a ſuit, are not conſidered as future debts; for 


the ſentence, when pronounced, has a retroſpect 


nor u. 


mentary 


to the period at which the claim was firſt found- 
ed, 19. Dec. 1744, Wardrop. The like doctrine 
holds in conditional debts. 3. Alimentary debts 


debts, _ are not arreſtable; for theſe are granted on 
le. perſonal conſiderations, and ſo are not com- 
municable to creditors, 19. Dec. 1738, credi- 
a of * ; but the F intereſt due "Ret | 

UC 
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ſuch debt may be arreſted by the perſon who 
bas furniſhed the alimony, One cannot ſecure 
his own effects to himſelf for his inaintenance, 
| fo as they ſhall not be affectable by his credi- , 
tors. Salaries annexed to offices granted by the 
King, and particularly ' thoſe granted to the 
judges of the ſeſſion, Spotiſ. Pr. v. Penſion,.— Act 
S. 27. Feb. 1662, and the fees of ſervants, are 
conſidered as alimentary funds; but the ſur- 
plus fee, over and above what is neceſſary for 
the ſervants perſonal uſes, may be arreſted, 
9. Fu 1668, Beg. e 
F. In obligations which carry a yearly right 

to the creditor, if the obligation itſelf be arreſt- 
able, e. g. a moveable bond, or an heritable 
one not clothed with ſeiſin, the principal 
ſum is carried by the arreſtment, as well as the 
paſt intereſt; and conſequently, all the future 
intereſts until payment, as acceſſory to the The year- 
right itſelf : But in rights of lands, or in heri-1y profits 
table bonds perfected by ſeiſin, no more can me 
be arreſted than the rents or-intereſts that had _—_— . 
either fallen due, or become current, at laying right itſelf 
on the arreſtment. In the ſame manner, the cannot. 
arreſtment of a bond due to a wife, uſed by a 
creditor of the huſband, carries only the paſt 
and current intereſt ; for the right itſelf does 
not fall under the jus mariti, 19. Jan. 1739, 

cred. of Clunes. e OM) 
6. If, in contempt of the arreſtment, the Effect of 
arreſtee ſhall make payment of the ſum, or de- breach of 
liver the goods arreſted, to the common debtor, arreſt- 
he is not only liable criminally for breach of ent. 
arreſtment, but he muſt pay the debt again to 
the arreſter. Nay, in the caſe of arreſtment 
uſed at the market-croſs of Edinburgh, and pier 

and ſhore of Leith,. againſt a perſon abroad 
| upon 
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| upon the public ſervice, payment by the ar. li 
5 | a reſtee to his creditor, after the date of the d 
arreſtment, makes him liable in ſecond pay. f. 
ment to the arreſter ; becauſe the arreſter had ii 
done all-in his power to notify his diligence, t 
F. 22. July 1701, Blackwood. Arreſtment 
is not merely prohibitory, as inhibitions are, 
but is a ſtep of diligence which founds the uſer 
in a ſubſequent action, whereby the property 
| of the ſubject arreſted may be adjudged to him: 
Arreſt- It, therefore, does not, by our later practice, 
1 wt) pb fall by the death of the arreſtee, but conti. 
des a 7 nves to ſubſiſt, as a foundation for an action of 
reſtee's forthcoming againſt his heir, while the ſubje& 
death. arreſted remains in medio, 21. Dec. 1738, E. 
Aberdeen. Far leſs is arreſtment. loſt, either by 
x ; the death of the arreſter, or of the common 
„ . „ | 
Looſing _ 5. Where arreſtment proceeds on a depend- 
| pub arreſt- ing action, it may be looſed by the common 
13 ment. debtor's giving ſecurity to the arreſter for his 
: debt, in the event it ſhall be found due. By 
the. ancient practice, the receiving of this cau- 
tion was committed entirely to the meſſenger, 
whoſe: certificate that caution was given ef. 
fectually looſed the arreſtment : But all bonds 
of caution in looſings are now to be received 
Looſing by the clerk to the bills, and recorded in the 
not ad- books of Seſſion, 1617, c. 17. Arreſtment 
mitted but founded on decrees, or on regiſtered obligations, 
FRY 2 which in the judgment of law are decrees, 
| conſigna- cannot be looſed but upon payment or con- 
tion, in te- ſignation; except, 1. Where the term of pay- 
giſtered o- ment of the debt is not yet come, or the con- 
bligations. dition has not yet exiſted. 2. Where the arreſt - 
„ Excep- ment has proceeded on a regiſtered contract, in 
rions. © which the debts or mutual obligations are not 
5 DO 1255 liquid, 
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liquid, 31. July 1705, Macfarlane. 3. Where 
the decree is ſuſpended, or turned into a libel; 
for, till the ſuſpenſion be diſcuſſed, or the pend- 
ing action concluded, it cannot be known whe- 
ther any debt be truly due. A looſing takes Effect of 
off the nexus which had been laid on the ſub- looſing. 
ject arreſted; fo that the arreſtee may there- 

after pay ſafely to his creditor, and the caution- 

er ſubſtituted in place of the arreſtment, for 

the arreſter's ſecurity : Vet the arreſter may, 
while the ſubje& continues with the arreſtee, 

purſue him in a forthcoming, notwithſtanding - 

the looſing, 7. Feb. 1665, Graham. 555 

8. Arreſtment is only an inchoated or be- Forthco- 

gun diligence; to perfect it, there muſt be an ming on 
action brought by the arreſter againſt the ar- * 1 
reſtee, to make the debt or ſubje& arreſtd 
forthcoming. In this action, the common 

debtor muſt be called for his intereſt, that he 

may have an opportunity of excepting to the 
lawfulneſs or extent of the debt on which the 
diligence proceeded. Though an arreſtment before 
cannot be executed without the territory. of whom can 
the judge who granted the precept, 1. 2. 1. yet it be pur- 
one inferior judge is competent to a forthco- ow 
ming, upon an arreſtment laid on by the war- 

rant of another, $7; 3. 1. 24.— 23. June 1710,” 
Dalrymple. Before a forthcoming can be pur- The ar- 
ſued, the debt due by the common debtor to r:ſter's 
the arreſter muſt be liquidated ; for the ar- debt muſt 
reſter can be no further entitled to the ſubject e =} 
- arreſted than to the extent of the debt due to Tr, 
him by the common debtor. If the purſuer can- 
not prove the debt due by the arreſtee feripto, 
he muſt refer it to his oath. Where the ſub- 

jeQ arreſted is a ſum of money, it is, by the 
e 1 | decree 
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Decree of decree of forthcoming, directed to be paid to 
forthco- the purſuer towards ſatisfying his debts ; where 
re an goods are arreſted, the judge ordains them to 
by 4 be expoſed to fale, and the price to be delivered 
tion. to the purſuer, 12. Nov. 1680, Stevenſon; 
fs So that, in either caſe, decrees of forthcoming 
are judicial aſſignations to the arreſter, of the 

ſubject arreſted. 1 | 


Arent 9. In all competitions, regard is had to the 


ments are dates, not of the grounds of debt, but of the 
preferred diligences proceeding upon them. In the com- 
by their petition of arreſtments, the preference is go- 
verned by their dates, according to the priori. 
ty, even of hours, where it appears with any 
provided certainty which is the firſt. But, as arreſt. 
the arreſt- ment is but a begun diligence, therefore, if a 
er inſiſts prior arreſter ſhall neglect to inſiſt in an action 
Us of forthcoming for ſuch a time as may be rea- 
coming. ſonably conſtrued into a deſertion of his begun 
; diligence, he loſes that preference which it 
Was in his power to have obtained for himſelf, 
and the laſt arreſter is preferred: But, as de- 
reliction of diligence is not eaſily preſumed, the 
diſtance of above two years, between the firſt 


arreſtment and the decree of forthcoming, was 


found, not to make ſuch a mora, as to entitle 
the poſterior arreſter to a preference, Jan. 
1724, Nairn. This rule of preference, accord- 
ing to the dates of the ſeveral arreſtments, 
holds, by our preſent practice, whether they 
have proceeded on a decree, or on a depend - 
ence; on debts not yet payable, or on debts 


already payable; provided the pendency ſhall 


have been cloſed; or the debt have become pay- 
able, before the ue of the competition, 14. 
June 1710, Brody. — K. 100. eee 


14 
10. In 
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10. In the competition of arreſtments with Rules of 
afignations, an aſſignation by the common debt - prefe- 
or, intimated before arreſtment, is preferable rence 
to the arreſtment; for, by the intimated aſſig- between 
nation, the debtor is fully diveſted, after which 28g _ - 
the ſubject cannot be arreſted as his. If the neys. 4 
aflignation is granted before arreſtment, but 
not intimated till after it, the arreſter is prefer- 
red; for arreſtment renders the ſubject litigi- 
ous, and ſo excludes every voluntary right of 
the debtor, either granted after the diligence, 
or not completed till after it. From theſe 
rules, a third neceſſarily follows, that, if the in- 
timation and arreſtment are of equal dates, they 
are preferable pari paſſu ; unleſs the arreſter has. 
deſerted his diligence, by neglecting for a rea- 
ſonable time to obtain a forthcoming. ! ” 

11. Poinding is that diligence, affecting Poinding 
moveable ſubjects, by which their property is 
carried directly to the creditor. Real poinding, 
which proceeds on real debts, or debita fundi, 
is treated of below, 4. 1. 3. Perſonal poinding its war- 
may have for its warrant either letters of horn- rant. 
ing, Ne a clauſe for poinding, and then 
it is executed by meſſengers; or precepts of 
poinding, granted by ſheriffs, commiſſaries, 
Kc. which are executed by their proper ofſſfi. 


1735, Macqueen. A debtor's goods may 
poinded by one creditor, tho? they have been 
| b HE. arreſted 
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Azreſt- arreſted before, by another; for arreſtment be. 
| 0 is no ing but an imperfect diligence, leaves the right 
FFD. of the ſubject {till in the debtor, and ſo cannot 


A8 hinder any creditor from uſing a more perte& 


diligence, which has the effect of carrying the 
property directly to himſelf. 
What 12. It is only goods belonging to the debtor, 
ſubjects that can be poinded. Anciently, the tenant's 
wee 54 = goods might be poinded for his landlord's debt, 
mY” either real or perſonal, to the full extent of the 


debt, even tho* the tenant had not been in ar. 
rear of rent; but now, of a long time, pro- 
bably from a favourable interpretation of act 


1469, r. 37. no poinding has proceeded againſt 
422 tenant, even to the leaſt extent, for his land. 

No lord's perſonal debt. No cattle pertaining to 
plough- the plough, nor inſtruments of tillage, could, 

good, by the Roman law, J. 7. 8. C. quae res pign. 
obl. be impignorated for debt, or REV off by 
in the the diligence of creditors; nor can they be 
time of poinded by ours, in the time oflabouring or till. 


labour. ing the ground, unleſs. where the debtor has | 
| no other goods that may be poinded, 1.503, | 
c. 98. By labouring-time is underſtood, that 


time, in which that tenant, whoſe goods are to 
be poinded, is pO Es though he ſhould have 
8 deen aca or 

20. June -1712, Arnot; but ſummer-fallowing 


does not fall under the act 22. Nov. 1628, Wat. | 


| Wo Tha! the ſtatute prohibits ſuch poinding, 
not only where the debtor has moveables, but 
even where he. has lands, that may be appriſed, 
this laſt part of the alternative has gone into 

© diſuſe, E. 7. Dec. 1692, Turner. 
The form 13. In the eg of poinding, the debt- 
of 1 or's goods wilt "be. appraiſed, firſt, on the 


— 5 of the mack Here they are laid hold | 
on, 


ater than his neighbours, 


4 * 1 a6. 1 «. rn Mi... rn at. — 
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on, and a *. time at the market croſs of 
the juriſdiction, by 1 the ſtated appriſers thereof; the goods 
or, if there are none, by perſons named by the mult be 
meſſenger or other officer employed in the dili- priſe. 
gence. Next, the meſſenger muſt, after public*® 
intimation by three oyeſſes, declare the value 
of the goods according to the ſecond appriſe- 
ment, and require the debtor to make payment 
of the debt, 1 intereſt and expences. 
If payment ſhall be offered to the creditor, or 
in his abſence to his lawful attorney; or if, in 
caſe of refuſal by them, conſignation of the debt 
ſhall be made in the hands of the judge · ordi- 
nary, or his clerk, the goods mult be left with _ 
the debtor; if not, the meſſenger ought to ad- 
judge and deliver them over, at the appriſed 
value, to the uſer of the diligence, towards his 
payment; And the debtor is entitled to a copy 
of the warrant and executions, as a voucher 
that the debt is diſcharged, in whole or in part, 
by the goods poinded. 
3 Miniſters may, by 1663, c. 21. 51 Miniſters 
for their ſtipends, upon one appriſement on the and heri- 
ground of the lands; and landlords were al- Af, 
ways in uſe to poind ſo for their rem, Baſſo, one appr 
p. 40. c. 10.18. Dec. 1735, N eh By tiation. 
the late juriſdiction- act, 20. Geo 
priſement of the goods at the market-croſs 5 Appretia- 
the next royal borough, 15 even 2 1 
head-borough of ſtewartry ough gh og 2 
| theſe ruriſdiQtions be — 18 ab boiled 

ſufficient as if they were carried to the das. juriſdic- 
borough of the ſhire. . Poinding, whether it — 
confided as a ſentence, or as the execution 


of a f. be between 
 ſentgnce, * * rl 


* 


N * 
— « i 
4 # 
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ſun- riſing and ſun- ſetting; or. at leaſt it muſt 
be finiſhed before the going off of day- light, 
, 11. Feb. 1675, Douglas;- ſee F. 10. Nov. 1703; 
The pow- Gordon. The powers of the officer employed 
ers of the in the execution of poindings, are not clearly 
melſſenger qeſined by cuſtom, in the caſe of a third party 
in poind- . 3 IS; | ' 
ing. claiming the property of the goods to be poin- 
; ded. This is certain, that he may take the 
coath of the claimant upon the verity of his 
| claim; and if from thence it ſhall appear that 
the claimant's title is colluſive, he ought to 
proceed in the diligence; but, if there remains 
- the leaſt doubt, his ſafeſt courſe is to deliver 
the goods to the claimant, and to exprels in 
his execution the reaſons why poinding did 
15. As law has required certain ſolemnities 
in poinding, without which the property of the 
goods cannot be transferred to the creditor; | 
therefore, if a meſſenger ſhould be interrupted, 
Poinding before completing the poinding, by any fatali- 
not com- ty, or force not imputable to a/co-creditor, ſuch 
pleted. incomplete poinding cannot hurt the diligence 
pof that co-creditor: But where a poinding was 
.: . -. forcibly ſtopped by the poſſeſſor of the goods; 
tn pretence that they had been already arreſted 
in his hands by another, it was conſidered as 
completed in a queſtion with the prior arreſt- 
cf, 13. Feb. 1736, Corry; probably from a pre- 
fſumption, that the arreſter, whoſe diligence 
Was uſed as a handle for ſtopping the meſ- 
Deforces ſenger, had been privy” to the deforcement. 
ment ot The perſon himſelf who ſtops a poinding via 
= _ facti, on groundleſs pretences, is liable, both 


1 


4 vw 1 i x5 3 { : 
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34 and civilly, i in the value of the goods which 
might have been "_— mw ms aner. 07 


. Mur. 2 27 er 


OBEY which is a method, both ka e- Preſerip 
ſtabliſhing, and of extinguiſhing property, tion. 


is either poſitive or negative. Poſitive pre- 
ſcription is generally defined, as the Roman 
zſucapio, the acquiſition of property (it ſhould 
rather be, when applied to our law, the ſecurin 
- it againſt all further challenge) by the poll, fel" 
ſor's continuing his poſſeſſion for the time 
which law has declared ſufficient for that pur- 
| poſe: Negative, is the loſs or amiſſion of a 
Tight, by neglecting to follow it forth, or uſe 
it, during the whole time limited by law. The 
doctrine of preſcription, which is, by ſome wri- 
ters, condemned, as contrary to juſtice, has 
been introduced, that the claims of negligent 
creditors might not ſubfiſt for ever, that pro- 
perty might be at laſt fixed, and forgeries diſ- 
cn which the difficulty of detecting muſt. 
bave made exceeding frequent, if no length of 
time had limited the legal effect of writings. 


2. Poſitive preſcription was firſt introduced Poſitive | 
into our law, by 1617, c. 12. which enacts n 


that whoever ſhall have poſſeſſed his lands, an 
nualrents, or other heritages, peaceably, in vir- 
tue of infeftments, for forty years continuall 
After their dates, ſhall not thereafter be 
quieted in his right by any perſon pretending 
A better tile. das Kd are - compre- 


2 959 


_—_ 
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hended fairs or markets, and every other right 
that is funde um, and capable of continual 
feſhon. Continued poſſeſſion, if proved as 
far back as the memory of man, preſumes 
poſſeſſion upwards to the date of the infeft. 
ment. The whole courſe of poſſeſſion muſt, 
by the act, be founded on ſeiſins, and, conſe. 
quently, no part. thereof on the bare right of 
apparency, 15. Feb. 1671, E. Argyll; but for. 
| | ty years poſſeſſion, without ſeiſin, is ſufficient 
4 in the preſcription of ſuch heritable rights as do 
not require ſeiſin. The poſſeſſion muſt alſo be 
without any lauful interruption; i. e, it muſt | 
neither be interrupted via facti nor via juris. 
The preſcription of ſubjects not expreſſed in the 
infeftment, as part and pertinent of another 
ſubject, e e expreſſed, has been explain- | 

„ 
its title. 3. The 5 requires, that the poſſefſor pro- 
| . duce, as his title of preſcription, a charter of 
2 the lands, preceding the forty years poſſeſſion, 
1 5 with the ſeiſin following on it; and where 
1 there is no charter extant, ſeiſins, one or more, 
; ſtanding together for forty years, and proceed- 
ing either on retaurs, or precepts of clare con/tat. 
This has given riſe to a reaſonable diſtinction 
obſerved in practice, between the preſcription 
Singular of a ſingular ſucceſſor, and of an heir. Sin- 
ſucceſſors gular ſucceſſors muſt produce for their title of 
2 both preſcription, not only a ſeiſin, but its warrant, 
charter as à charter, diſpbſition, & c. either in their 
and ſeifin. own perſon, or in that of their author: But 
An heir the production by an heir of ſeiſins, one or 
need pro- more ſtanding together for forty years, and 
5 proceeding on retpurs or precepts of clare con- 
N n is ſuthcient. The heir is not obliged to 
produce 
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produce the retours, or precepts, on which his 
ſeiſins proceed, Nov. 9. 1739. Purdy; nor is the 
ſingular ſucceſſor obliged to produce the ground 
of his charter, 1741, Ged ; ſo that, if the title 
of preſcription produced be a fair deed, and a 
ſufficient title of property, the poſſeſſor is ſe- 
cure by the act, which admits no ground of 
challenge, but falſehood. A ſpeeial ſtatute, 
for eſtabliſhing the poſitive preſcription in 
moveable rights, was not mY for, ſince 

a title in writing 1s not requiſite for the acqui- 
ring of theſe, the negative preſcription, by 
which all right of action for recovering the 
property is cut off, effectually ſecures the poſ- 
ſeflor. - ie EIN 


4. The negative preſcription of obligations, Negative 


by the lapſe of forty years, was introduced in- preſcrip- 


to our law long before the poſitive, by 1469, 
c. 29,—1I474, c. 55. This preſcription is now 
amplified by the foreſaid act 1617, which has 
extended it to all actions competent upon heri- 
table bonds, reverſions, and others whatſoever ; 
unleſs where the reverſions are either incorpo- 
rated in the body of the wadſet-right, or regi- 
ſtered in the regiſter of reverſions : And rever- 
lions ſo incorporated, or regiſtered, are not only 
exempted from the negative preſcription, but 
they are an effectual bar againſt any perſon from 
pleading the poſitive, K. 92. * 


tion. 


5. A ſhorter negative preſcription is intro- Shorter 
duced by ſtatute, in certain rights and debts. negative 
Actions of ſpuilzie, ejection, and others of that preicrip- 


nature, muſt be purſued within three years af- 


ter the commiſſion of the fact on which the ac- Preſcrip- 
tion is founded, by 1579, c. 81. As in ſpuil- tion of 
zies and ejections, the purſuer was entitled, in ſpuilzie 


tion 


edium of violence, to a proof by his own oath and ejec- 


ky. 


* 
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PET "RE and to the en profits 0 the de. 
fender, that ſtatute meant only to limit theſe 


ſpecial privileges b by a three year's-preſcription, 


without cutting off the right of action, where 
the claim is reſtricted to ſimple reſtitution, 16 


March 1627, Hay. Under the general words 


and others of that nature, are comprehended 
all actions, where the purſuer is admitted to 
prove his libel by his own oath in litem. 
| Prefcrip- 6. Servants fees, houſe- rents, men's ordi- 
tion of naries, (i. e. money due for board), and mer. 
ſervants chants accounts, nyt under the triennial preſcrip- 


_ tion, by 1579, c. 83. There is alſo a general 


rents, and clauſe ſubjoined to this ſtatute, of other the lile 


merchants debts, which includes alimentary debts, Br. 
_ accounts. MS. 25. July 1716, Hamilton, wages due to 
workmen, F. 21. Dec. 1692, Bayne, and ac. 
eee due to writers, agents, or procurators, 
16. Dec. 1675, Somervel. Theſe debts may, by 
ſtztßis act, be proved after the three years, ei 
The pe- ther by the writing or oath of the debtor; 1 
riod from that 5 way preſcribe. only as to the mean of 
which _ proof by witneſſes; but, after the three years, 
ſeri ken it behoves the creditor to refer to the debtor's 
com. © oath; not only the conſtitution, but the ſubſiſt- 
mence. ence: * the be, Harc. 764.; for the debtor's 
| oath, that a debt once exiſted, -unleſs it contains 
alſo an acknowledgement that it is ſtill due, 
cannot be ſaid to prove the debt in the terms 


of the ſtatute. In the preſcription of houſe · 


rents, ſervants fees, and alimony, each term's 
rent, fee, or alimony, runs a ſeparate courſe 
of preſeription; ſo that, in an action for theſe, 
the claim will be reſtricted to the arrears in- 
eurred within the three years immediately be- 


fore the citation, 12. Feb. 1680, Rg. 14. 


* 27 * But, in accounts, preſcrip: 


tion 


— 


' "' eo ets ans mn&: fads 
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tion does not begin till the laſt artiele; for a 


fingle article cannot be called an account, 16. 


Dec. 1675, Somervell. I he currency of an ac- 
count, the firſt part of which was furniſhed to 


a perſon deceaſed, is preſerved in a queſtion 


with the heir, by new furniſhings within the 


three years to that heir; becauſe heres eff ca- 


dem perſona cum defuncto, 26. Feb. 1670, Graham. 
Actions of removing muſt alfo be purſued with- 
in three years after the warning, by 1579, c. 82. 


7. Reductions of erroneous retours, and 


actions of error againſt the inqueſt, did pre- 
ſeribe, if not purſued, within three years after 
the ſervice, by 1494, . 57.; which term is 


lengthened to twenty years, as to the reduc- 


Preſcrip- 
tion of re- 
movings. 
Preſcrip- 


tion of re- 
tours, and 


proceſſes 
* 
of error. 


tion of retours by 1617, c. 13. This laſt has 


the appearance of a declaratory ſtatute, as if the 
former had only meant to ſave the inqueſt from 
proceſſes of error, and not to cut off the right 
of reduction, by the triennial preſcription; but it 
does both in expreſs words: And therefore the 
laſt act contains a ſpecial clauſe, that thoſe who 
had, before the date of it, acquired: right to 
lands, from perſons retoured thereto, ſhall en- 
joy their rights, as the law then ſtood.” It ſta- 
tutes in general, that all erroneous retours ſhall 
be free . challenge after twenty years; and 


ſo is not to be confined, as Sir Geo. Mackenzie 
conjectures, in his obſervations upon it, to the 
competition of different kinds of heirs between 


themſelves, e. g. between an heir of line, and an 
heir of tailzie. „„ 

8. Miniſters ſtipends and multures preſeribe 
in five years after they are due; and arrears of 
rent (or mails and duties) five years after the 


* * * 


Preſerip- 


tion of mi- 


niſters ſti⸗ 
pends, 


multures, . 


tenant's removing from the lands, by 1669, c. and ar- 


9. Stipends due during a vacancy, though 


they 


rears of 
rent; 


they are not included in the ſtrict letter of 
this act, have been found to fall under the 
Jpirit of it, New Coll. 77.; becauſe the favour 
of the debtor is equally ſtrong in both. A; 
the preſcription of mails and duties was intro. 
. duced in favour of poor tenants, that they might 
not ſuffer by neglecting to preſerve their dif. | 
. charges, a proprietor of lands ſubject to à life. 
rent, who had obtained a leaſe of all the life. 
| - rented lands from the liferenter, is not entitled 
to plead it, 9. Dec. 1709, Murray; nor a tackſ. 
man of one's whole eſtate, who had, by 
dte leaſe, a power of removing tenants, 20. 
et bar July 1733, L. Carin. By the ſame ſtatute, 


— 


28 dargains concerning moveables, or ſums of mo- 
. ables; ney which are proveable by witneſſes, preſcribe 
in five years after the bargain. Under theſe 


are included ſales, locations, and all other con- 
ſenſual contracts, to the conſtitution of which 
MWriting is not neceſſary. But all the above 
5 mentioned debts contained in this ſtatute may, 
after the five years, be proved, either by the oath 
N . or the writing of the debtor; of which above, 
8 6. By this act alſo, a quinquennial preſcription 
2 mana 8 ctabliſhed in en e on de- 
cdrees or depending actions: The firſt preſcribe 
in ſive years after uſing the arreſtment, and the 
laſt, in five years after ſentence is pronoun | 
cel on the depending action. 
Limita- g. No perſon binding for or with another, 
tion of either as cautioner or co-prineipal, in a bond 


eautionry ** 
engage- Or contract for a ſum of money, continues 


ments. bound after ſeven years from the date of the 
5 bond, provided he has either a clauſe of relief 

in the bond, or a ſeparate bond of relief, intima- 

ted to the creditor, at his receiving the bond, 

1695, c. 5. But the act declares, that all dili- 

| e N gence 


count, not atteſted by witneſſes, 8 
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gence uſed ts theſeven years againſt thecau- 


tioner, ſhall ſtand good. As this is a public law, 
intended to prevent the bad conſequences of raſh 


engagements, its benefit cannor, before the lapſe 


of the ſeven years, be renounced by the cau- 


| tioner, Edg. 19. Feb. 1724, Narie. As it is 
correctory, it is ſtrictly interpreted: Thus; It is bias © 


bonds, bearing a mutual clauſe of relief pro rata, ly inter- 
fall not under it, 21. Jan. 1708, Ballantyne ; preted. 


nor bonds of coroboration, Br. 61.—1 5. Dec: 


1747, Lady Henr. Gordon; nor Wan! ood 
where the condition is not purified, orthetermof 


payment not come within the ſeven years; be- 
cauſe no diligence can be uſed on theſe, Br. 54. 
The ſtatute excludes all cautionries for the 


ful diſcharge of offices; theſe not bang obliga: | 


tions in a bond, or contract for ſums of money, 
And practice has denied the benefit of it to all 
judicial cautioners, as cautioners in a ſuſpen- 


ſion. Actions of count and reckoning, compe- Preſerip- * 
tent either to minors againſt their tutors or eu- tion of tu- 
m vice verſas preſc cribe, by 1696, c. 9. inten dor gc- 


years, aſter the majority or death of the minor. 


counts. 


10. By the before God 1669, c. 9. holo- Preferip 
graph 3 miſſive letters, and books of ac- tion of 


twenty years, unleſs the creditor ſhall thereat- 
ter prove the verity of the {ubſcription. y the 


debtor s oath. It is therefore ſuffieient to 1 5 : 
from the effect of this preſcription, that the con- 


ſtitution of the debt be proved by the party's 


oath, after the twenty years; whereas in ſti- 


pends, merchants accounts, &c. not only the 
conſtitution, but the ſubſiſtence of the debt, 
muſt be proved by. writing or the debtor's 


oath,: after the term of preſcription. .; Some - 
lawyers extend this x oth of ip 


in hojograph 


writing?: 


346 Of Preſeriptions. Book Il. 


writings to all obligations for ſums not exceed. 
ing L. 100 Scots, which are not atteſted by wit. 
 _neſſes; becauſe, tho? theſe are in practice ſuſtain. 
ad, notwithſtanding the act 1540, c. 117. yet 
they ought not to have the ſame duration 
with deeds atteſted by witneſſes. Tho” in the 
ſhort preſcriptions of debts, the right of action 
is for ever loſt, if not exerciſed within the time 
limited, yet, where action was brought on any 
of thoſe debts, before the preſcription was run, 
it ſubſiſted; like any other right, for forty 
years. As this defeated the purpoſe of the 
acts eſtabliſhing theſe preſcriptions, all proceſſes 
upon warnings, ſpuilzies, ejections, or arreſt. 
ments, or for payment of the debts contained 
in act 1669, c. 9. are, by the ſaid act, joined 
with 95545 c. 14. declared to preſeribe in five 
years, if not wakened vithin that time ; ſee 
J. to 1 
Entioaios © 11 Wen obligations are loſt by the lapſe of 
| 2 leſs than forty years without the aid of ſtatute, 
tacitur, where the nature of the obligation, and the cir- 
„ cumſtances of parties, juſtify it: Thus, bills 
| which are not intended for laſting ſecurities, 
produce no action, where the creditor has been 
Bag ſilent, unleſs the ſubſiſtence of the debt be 
proved by the debtor's oath ; but the preciſe 
time is not fixed by practice; Tee Falc. vol. 2. 
48.—New 3 65. Thus 700 a receipt 
for bills t a writer to oyer, 
not mnſlted upon or twenty-three yan, 1 
found not productive of an action, Falc. vol. 2. 
74. The preſcriptions of the reſtitution of mi- 
Bona fide hors, of the benefit of inventory, &C, are ex- 
preſumed plained i in their proper places. 
ay af 12. In the poſitive preſcription, as eſtabliſh- 
ſcription ; ed by the a 1617, the continued 9 
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- W for forty years, proceeding upon a title of pro- 
- MW perty not chargeable with falſehood, ſecures 
the poſſeſſor againſt all other grounds of chal- 
lenge, and ſo preſumes bona fides, pragſumptio- 
ne juris et de jure, 27. Nov. 1677, Grant. In It is not 
the long negative preſcription, bena fides in the required 
debtor is not required: The creditor's neglect- in thelong 
ing to inſiſt for {o long a time, is conſtrued as r 
an abandoning of his debt, and ſo is equivalent 8 K 
to a diſcharge. Hence, though the ſubſiſtence 
of the debt ſhould be referred to the debtor's 
own oath, after the forty years, he is not liable, 
F. 7. Dec. 1703, Napier. n 
13. Preſcription runs de momento in momen- Preſcrip- 
tum : The whole time defined by law muſt be tion runs 
completed, before a right can be either acqui- - N 
red or loſt by it; ſo that interruption made}, 
on the laſt day of the fortieth year breaks its 
courſe. Civil poſſeſſion, 2. 1. 12. has the 
ſame effects with natural, in all queſtions of 
preſcription, whether poſitive or negative. The The poſi. 
_ poſitive preſcription runs againſt the Sovereign tive pre- 
himſelf, by the expreſs words of the act 1617, ſeription 
even as to his annexed property, 1633, 4. 12. ; 2g the 
but it is generally thought he cannot ſuffer by King. 
the negative: He is ſecured againſt the negli- 
gence of his officers, in the management of 
proceſſes, by expreſs ſtatute, 1600, c. 14. The Both pre- 
negative, as well as the poſitive preſcription, ſeriptions 
runs againſt communities and hoſpitals, though 722 a- 
their overſeers are adminiſtrators only, and not ang... 
proprietors ; and againſt the church, though nities, and 3 
churchmen have but a temporary intereſt in againſtthe 
their benefices: But, becauſe the rights of be- church. 
neficiaries to their ſtipends are liable to acci- Decennalis 
dents, thro” the frequent change of incumbents, „ trienna- 
R 1 5 thirteen / Paſelie. 


t 
| 


\ 
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1 
thirteen years poſſeſſion does, bys rule of the g 
Roman chancery which we have adopted, WW b 
found a preſumptive title in the beneficiary ; If 
decennalis et triennalis poſſeſſor non tenetur berg t 


die titulo: But this is not properly preſcription; 
for if, by titles recovered, perhaps out of the 
incumbent's own hands, it ſhall appear that he 
has poſſeſſed tithes, or other” ſubje&s, to a 
greater extent than he ought, his poſſeſſion 
will be reſtricted accordingly, 23, Fuly 1 708, 
Preſcrip- Rule, This right muſt not be confounded with 
85 tion 4 that eſtabliſhed in fayour of churchmen, by 
Ind an Act S. 16. Dec. 1612,=2. 9. 17. which is con- 
rents. fined to church- lands and rents, and ſeems to 
\ conſtitute a proper preſcription, —_ a poſleſ. 
ſion of thirty years. f 
Does pre- 14. The i in the act 1617, ſaving mi- 
ſcription nors from preſcription, is extended to the po- 
--- og ſitive as well as to the negative preſcription, 
Su — Neu Coll. 118.; but the exception of minority 
P is not admitted in the caſe of hoſpitals for chit. 
| dren, where there is a continual ſucceſſion of 
minors, that being a ca/us inſolitus, F. 17. Dec. 
169 5, Heriot's hoſpital.” Minors are expreſsly 
excepted in ſeveral of the ſhort preſcriptions, 
as 1579, c. 81.—1669, c. 9.3 but, where law 
leaves them in the common caſe, wad mult be 
ſubject to the common rules. | 
it does not Th: Preſcription does not run antes non va- | 
Fun contra lente agere, 3 one who is barred, by ſome il 
-non valen- legal incapacity, m purſui „25. Jan. 1678, 
fem agere 3 Lan dba? for, in fach ae 5 Jon. 5 8 
gence, nor oy nn ge can be imputed to him. 
_'Fhis' rule is, by a favourable interpretation, 1 
extended to 4 „ho, ex reverentia maritali, 
8 aa to _ actions EP HATS: to them 5 
RT gain 


* - 
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hut ey preſcription runs —_ ' wives, in 

favour 0 *third parties. On the ſame ground, 
Wl tho', by the act 1617, preſcription is faid to 
commence from the date of the obligation, with 
the ſingle exception of actions of warrandice, 
yet the words of that, and other ſuch ſtatutes, 
are ſo explained, or rather corrected, into an a- 
greeableneſs with this rule, that the preſcription 
runs only from the time that the debt or right 


ſcribes only from the ares. of the deed 


42. : And, in the preſcription of removings, the 
years are computed only from the term at 


which the defender is warned to remove, 6. 


Feb. 1629, L. Borthwick, tho' the act 1579, c. 


82. warrants the commencement of them from 


the date of the warning. Neither can pre- 
ſcription run againſt perſons who are already 
in poſſeſſion, and ſo can gain nothing by a pur- 
ſuit. Thus, where a perſon, who has. two ad- 
judications affectin ag Eg ſame lands, is in poſ- 
ſeſhon upon one of them, preſeription cannot 
run againſt the other, during ſuch poſleſion.; 
lee 26. Nov. 1728, Fraſer. : 

16. Certain rights are incapable of preſcrip- 
tion: 1. "Things that law has exempted from 
commerce, 2. 1. 2. Of this ſort were tithes, 
which being wholly appropriated, before the 
Reformation, to ſacred uſes, could not be made 


the property of private perſons : But now 
they are furis privati, except in ſo far as they 
are actually deſtined for the maintenance of the 
elergy; and dee A are capable of the 


** * 
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rainſt their kndinds; "6; Fuly 16 16 derte 5 


could be ſued upon. Thus, inhibition pre- 
granted to the inhibiter's prejudice, P. Falc. 


it does 

not com- 

mence till 

the debt 

can be | 2 
ſued for; 1 ; 


it does 


not —# 
againſt | 
perſons 
ready 


in poſleſ- 
ſion. 


Res extra 
commerci- 
um cannot 
be acqui - 
redby pre- 
ſeription; 


— 
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| but things by the negative, ſee 8 17. Mug ſtolen or 


ſtolen . poſſeſſed by violence were ſo far extra commer. 
may. cium by the Roman law, that they could not 
e eee a ed by uſucapion, even in the perſon 
of a bone fide: poſſeſſor; but this, and all o- 
ther grounds of challenge, ſeem to have been 
cut off by the prae/criptio longiſſimi temporis, l. 

3. 4. C. de praeſer. 30. vel 40. ann.; neither 

does our ſtatute of preſcription make any ex- 
Faculties 5 ception in the caſe of ſtolen goods. 2. Res me. 
cannot be nne facultatis, e. g. a faculty to charge a ſub- 


preſerip ject with debts, to revoke, &c. cannot be loſt 
tion; by preſcription, 14. March 1707, L. Bimmer- 


fide ; for faculties m yy their nature, be ex- 
erciſed at any time: ce, a proprietor's right 
of uſing any ved of property on bis pwn grounds | 
cannot be loſt: by-: the greateſt length of time, 
tho* a neighbouring heritor ſhould t to be 
nor excep · hurt by the exerciſe of it, 2. 9. 10. 3. Excep- 
tions, tions competent to a perſon for eliding an action, 
Annnot preſeribe, if they are . on ſimple 
es; becauſe diſcharges are intended to 

have no further operation, and cannot produce 

àn action, whereby the preſcription may be in- 

if they be terrupted: But, where the exception is found- 


not N ed on a right productive of an action, e. g. 
dude af compenſation, ſuch right muſt be inſiſted on, 
an action. . 

I within the years. of preſcription, . 3. 4. 5. 


Oblign- 4. Obligations of yearly penſions or payments, 
tho' no demand has been r yer em for 


you forty years, do not ſuffer a total preſcription, but 


cannot ſtill Aubfilt as to the arrears fallen due within 


preſcribe ; that period, J. 7. 5 6. de pragſer. 30. vel 40. 


ann.— Fuly 1730, | Lockhart ; + becauſe preſcrip- 
tion cannot run againſt an obligation, till it 
97 + GE and each n en or rg. 


ment 
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ment is conſidered as a ſeparate debt. But in 
bonds which carry a yearly intereſt, ſince the 
obligation is but one, and can be fulfilled at 
once, the intereſt is merely an acceſſory to the 
principal ſum; and, therefore, if the creditor has 
been filent for forty years, the obligation itſelf 
is preſcribed, and, confequently, all the intereſts 
as acceſſories. e | . 
17. No right can be loſt non utendo by one, nor the 
unleſs the effect of that preſcription be to eſta- right of 
bliſh it in another. Hence the rule ariſes, blood. 
juri ſanguinis nunquam praeſcribitur One may, 
W at the greateſt A iNance from his 1 0 
ceſtor's death, ſerve heir to him, if no other 
has ſerved before him; for as that right is pro- 
per to him who has the character of heir, there 
can be no intereſt veſted in any other perſon 
to found an oppoſition. Hence, alſo, a propri- The ne- 
etor of lands cannot loſe his property by the ative 
negative preſcription, unleſs he who objects it P*icrip- 
can himſelf plead the poſitive, in terms of the — 4 
act 1617, Edg. 20. Fuly 1725, Paton. On the | 
ſame ground, a ſuperior's right of feu-duties Feu-du- 
cannot be loſt non utendo; becauſe, being infie> ties cannot 
rent in the- ſuperiority, it is truly a right of in loft by 
lands, that cannot ſuffer the negative preſcrip- tive pre. 
tion, except in favour of one who can plead the ſeription; 
fitive ; which the vaſſal cannot do, being de- 
ute of a title. This rule applies alſo to par- nor par- 
ſonage tithes, which are an inherent burden W 2 


upon all lands not eſpecially exempted ; ande 
from which therefore the perſon liable cannot + 
r an immunity, by bare non- payment: 
But ſuch vicarage tithes as are only due, 


where they are eſtabliſhed by uſage, may be 1 We 
loſt by : preſcription, 44. July a 1678. oy s 


Grant, 


- 
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Grant, 2. 10. f. In all theſe * though the 
radical right cannot ſuffer the negative pre. 
ſcription, the bygone duties, not demanded 


within the forty years, are loſt to the * 
cdtt.or, ſuperior, or titular. 
Interruf- 18. Preſcription may be interrupted by an 
tion of deed, whereby the ae or — 3 2 
Praſerip- his right or ground of debt. It is not only the 
on. Proprietor or creditor himſelf who can inter. 
rupt, but his heir in the bare right of appa- 
rency: And even in interruption made by one 
who had only a putative title, the true creditor 
afterwards purſuing, tho' he derived no right 
from the interrupter, was found, by a late deci- 
ſion, entitled to the benefit thereof, Falc. vol. 1. 
136. In all interruptions, notice muſt be given 
to the poſſeſſor of the ſubject, or the debtor, 
that the proprietor or creditor intends to ſue 
egiſtra- UPON his right: And conſequently, tho? regi- 


— nor ſtration of the ground of debt be in ſome re- 
no inter- ſpects conſidered as a decree, yet as the defender 
ruption, is not made a party to it, it is no interruption; 
nor cita- nor citations which proceeded on blank ſum- 
; tions on monſes, 4. 1. 35. becauſe theſe had no relation 
dianklüm. to any f proves of debt. All writings 


_ _ ah the debtor himſelf acknowledges the 
_.___- debt, 44 all proceſſes for payment brought, or 
*,  diligences uſed againſt him upon his obligation, 
OR, Nay, „inhibition, arreſtment, &C. muſt 
be effectual to interrupt preſcription... 


wages: 19. Interruptions, by citation upon libelled 
tions by ſummonſes, where they are not uſed by a mi - 


citation nor, preſcribe, if not renewed every ſeven 
aps reg years, by 1699s c. To. : But, where the ap- 


in ſeven 


9 5 years, if 1 parties, or any judicial act, has fol 


_— re- „ it is no longer a bare citation, 
dut 


„ A 


but: an action which ſubſilts for forty. years. Requiſites 
By this ſtatute, citations for interrupting the of inter- 


ruption in 05 


eſcription of real rights muſt be given by k 
meſſengers; and by. 1696, c. 19. the — ee 
ſes, on which ſuch citations: proceed, muſt paſs of real 
the ſignet upon a bill, and be regiſtered within righss, 
ſixty days after the execution, in a particular 
regiſter appointed for that purpoſe: And, where 
interruption: of real rights is made via facti, an 
inſtrument muſt be taken upon it, and recorded 
in the ſaid regiſter; otherwiſe it can have 0 | 
effect againſt ſingular ſucceſſors.': 

20. Interruption: has the effect to cut off che Effea of 
courſe of preſcription, fo that the perſon pre- or 
ſeribing can avail himſelf of no part of the for- 
mer time, but muſt begin a new courſe, com- 
mencing from the date of the interruption. | 
Minority, therefore, is no proper interruption, Minority 
for it neither breaks the courſe of preſcription, is mM ng 
nor is it a document or evidence taken by he ner 
minor on his right: It is a perſonal privilege I 
competent to him, by which the operation of 
the preſcription.i is indeed ſuſpended, during the 
years.of minority, which are therefore diſcount. 
ed from it; but it continues to run after majo- 
rity, and the years before and after the mind. 
rity. may be conjoined to complete it. 'The | 
ſame doctrine applies to the privilege ae "a 
from one's incapacity to act, ſir. & 15. N 

21. Diligence uſed upon à debt, againſt any When 
one of two or more co-obligants, preſerves the partial in- 
debt itſelf, and ſo interrupts preſcription againſt terruption 
all of chem; except in the ſpecial caſe of cau- wh | 
tioners; who are not dee by any dilffence right. 
uſed. againſt the principal debtor, . 1695, c. 5. 
In the lame manner, a * of annualrent, 

„ ˙ 


— 
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. conſtituted upon two ſeparate tenements, is pre. 
ſerved as to both from the negative preſcrip. 

tion, by diligence uſed againſt either of them, 

22. June 1671, Lord Balmerino, But whether 

uch diligence has alſo the effect to hinder the 
poſſeſſor of the other tenement, by ſingular 

| titles, from the benefit of the poſitive preſcrip. 

tion, may be doubted ; for no interruption can 

be faid to be thereby made againſt the poſſeſ. 

_ for; and, if he continues his poſſeſſion for the 

8 5 term of preſcription, he ſeems to be preciſely 
4 Interrup- in the calg of the ſtatute 1617. This is certain, 
tion a- that interruption made againſt the poſſeſſor of 

5 gains the barony, by arreſting or levying the mails 

__ 2 and duties of any part of it, interrupts his pre- 

e ſeription of the whole; for a barony is nomen 


univerſtatt or num quid, 2: . 7. 


Tir. 8, Of Succeſſion in Heritable Rights. 


| Succeſ- : CQIngular ſucceſſors are thoſe wha ſucceed to 
ſors, ſin- I a perſon yet alive, in a ſpecial ſubject, by 
gular and ſingular titles; but ſucceſſion, in its proper 
Nr ſents, is a method of tranſmitting rights from 
the dead to the living. Heritable rights de. 
ſcend by ſucceſſion to the heir properly ſo call- 

A ed; moveable rights to the executors, who 
ö © are ſometimes ſaid to be heirs in moveables. 
| Succeſſion Succeſſion is either by ſpecial deſtination, which 
by ſpecial Jeſcends to thoſe named by the proprietor him. 


© deſtina- ſelf; or legal, which devolyes upon the per- 
| legal ſue- ſons whom the law marks out or ſucceſſors, 
/ eeflion, from a preſumption, that the proprietor would 
ö˙utö is RAC pie th 
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have named them, had he made a deſtination. 

Ihe firſt is in all caſes preferred to the other, 

as preſumption muſt yield to truth. 

2. In the ſucceſſion of heritage, the heirs at OP "0 
law are otherwiſe called heirs-general, heirs ſucceſſion 
_ whatſoever, or heirs of line ; and they ſucceed in heri - 
by the right of blood, in the low order, 8 
Fiſt, deſcendents, hoe preference before a- Haag at 
ſcendents or collaterals, is teſtabliſhed by the 299 
univerſal conſent of nations. The 5 di- 2 8 
vided the ſucceſſion equally y among all the im- dents. 
mediate deſcendents of the Fees but we, 

from our cloſe attention to the feudal j plan, pre- 

fer ſons to daughters, and the eldeſt Tod to Pl 

the younger. Where there are daughters only, 

they ſucceed equally, and are called heirs-por- 
tioners. Failing immediate deſcendents, grand- 
children ſucceed; and, in default of them, great- 
grand-children, and fo on in infinitum.; prefer- 

ring, as in the former caſe, males to females, 

and the eldeſt male to the younger. . ; 

3. Next after deſcendents, collaterals ſuc- Collate- 
ceed ; among whom the brothers german of the rala. 
deceaſed have the firſt place, 5. e. 33 both 
by father and 8 for the full blood ex- 
cludes the half blood. But as, in no caſe, the 
legal ſucceſſion, of heritage is, by the law of 
Scotland, divided into parts, unleſs where it 
deſcends. to females ; the immediate younger 
brother of the deceaſed excludes the reſt, accor- 
ding to the rule, heritage deſcends. Where the | 
deceaſed is himſelf the youngeſt, the ſucceſſion 
* sto the immediate elder brother, as being 

e leaſt deviation from this rule, Pr. Falc. g.— 
New Coll. 2. 137. If therearenobrothers german, 
the ſiſters STO ſucceed equally, then brothers 


conſan- 
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| Aſcen- 
dents. Si 


No 5 


neee f i. e. by che father ty, in the "OM | 


order as brothers german; and failing them, ſi- 
' ſters conſanguintan equally. Next, the father 


ſucceeds, tho? by our ancient uſage he was ex- 


- tluded, Cr. 321.5 46. After him his brothers 


and fi ſters, according to the rules already ex- 


.; plained; then the grandfather ; failing him, 
his brothers and ſiſters; and ſo upwards; as far 
back as propinquity can be proved. Though 


ceſſion by children fucceed to their mother, a mother can. 


the mo- 
. ther. 


£4 


Right of 
repreſen- 


not to her child, nor is there any ſucceſſion by 
our law through the mother of 'the deceaſed ; 
inſomuch that one brother uterine, i. e. by the 


mother only, cannot ſucceed to another, even 
in that eſtate which flowed originally from 


their common mother, 5. Feb. 1663, Lennox. 
4. In heritage there is a right of repreſenta- 
tion, by which one ſucceeds, not from any title 


tation in in himſelf, but in the place of, and as repreſent- 


heritage. 


Succeſſio 
in capita. 


ing ſome of his deceaſed aſcendents. Thus, 


Where one leaves a younger fon, and a grand 


„ child by his eldeſt, the grandchild, tho? farther 
removed in degree from the deceaſed than his 
uncle, excludes him, as coming in place of his fa- 
ther the eldeſt ſon. Hence ariſes the diſtinction 
between fucceſſion in capita, where the diviſion 
is made into as many equal parts as there are 


rapita or heirs, which is the caſe of heirs-por- 


Succeſſo in tioners; and ſucceſſion in ftirpes, where the re- 


A 


moter heirs draw no more among them than 


the ſhare belongin g to their aſcendent, or /tirps, 
whom they repreſent; an example of which 
may be figured in the caſe of one who leaves 
behind him . daughter alive, and two grand. 


daughters by a daughter deceaſed. Tho? the 
right- "of Tucceflion does, in no caſe, fall to 


. "he 
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the mother of the deceaſed, nor to his relations 


by her; yet as children ſucceed to their mo- 
ther, therefore, in every caſe where the mother 
berſelf would have ſucceeded, had ſhe been a- 
live, her children alſo ſucceed, as repreſenting 


5. In the ſucceſſion of heirs-portioners, in- Succeſſion 


_ diviſible rights, e. g. titles of dignity, fall to of heirs- 


the eldeſt ſiſter. A ſingle right of ſuperiority Portion- 
goes alſo to the eldeſt ; for it hardly admits a a 


- diviſion, and the condition of the vaſſal ought 
not to be made. worſe, by wy hs ſuperiors 


upon him. Where there are more ſuch rights 


the eldeſt may perhaps have her election of 


the beſt; but the younger ſiſters are entitled to 
a recompenſe, in ſo far as the diviſions are un- 


equal; at leaſt, where the ſuperiorities yield a 
conſtant yearly rent, e. g. a yearly feu- duty. 
The principal ſeat of the family falls to the eld- 
eſt, with the garden and orchard belonging to 
it, without recompenſe to the younger ſiſters, 


1743, Pedies ; but all other houſes are divided 


amongſt them, together with the lands on which 


they a 
lands. 


6. Thoſe heritable rights, to which the de- Heir of 


e built, as parts and pertinents of theſe 


ceaſed did himſelf ſucceed as heir to his father conqueſt / 


or other anceſtor, get ſometimes the name of 
heritage in a ſtrict ſenſe, in oppoſition to the 
feuda nova, or feus of conqueſt, which he had 


acquired by ſingular titles, and which deſcend, 


not to his heir of line, but of conqueſt. This 
diſtinction obtains. only, where two or more 
brothers or uncles,” or their iſſue, are next in 


ſucceſſion ; in which caſe, the immediate young- 


er brother, as heir of line, ſucceeds to the pro- 


358 Of Succeſſiownin Book ll. 


per heritage, becauſe that deſcends ; whereas 
the conqueſt aſcends to the immediate elder 
has no brother, &. Att. c. 88. It has no place in. fe. 
place in male ſucceſſion, which the law divides equally 


ſucceſſion. q ceaſed was the youngeſt brother, the imme. 
_ diate elder brother, whether of the fame or of 


| conquelt, 20. July 1664, Lady Clerkington, con- 
trary to the opinion of Craig, 24375 An eſtate, 
= | diſponed by a father to his e ſon, is not 
cCcConqueſt in the ſon's perſon, but heritage; be. 


_ cauſe the fon would have ſucceeded to it, tho 


What is there had been no diſpoſition. The heir of 
included conqueſt ſucceeds to all rights affecting land, 

- in con- which require ſeiſin to perfect them; and con- 
queſt. ſequently, to diſpoſitions or heritable bonds, tho 

f they ſhould not be actually followed by ſeiſin, 

4 Hope Min. Pr. p. 40.—8. Jan. 1740, D. Hamilton. 
But teinds go to the heir of line; becauſe they 
Aare merely a burden on the fruits, not on the 
Aland, 16. Dec. 1736, Greenock. Tacks do not fall 
under conqueſt, becauſe they are complete 

rights without ſeiſin, 23. June 1663, Ferguſon: 

No perſonal bonds taken to heirs ſecluding ex- 

B | _ ecutors, both for the reaſon juſt mentioned, 
— aäéldlélncd becauſe they are heritable, not ex; ſud na- 
4 - turd, but by the force of deſtination ; and there- 
fore that heir is underſtood in the deſtination, 

who is heir in the moſt proper ſenſe, 8. Jan. 
11 ER Lt 

Heirſhip- 7. The heir of line is entitled to the ſuccel- 

move- ſion, not only of ſubjects properly heritable, 


ables; hut to that ſort pf moveables called heir/bip, 


which is the beſt of certain kinds, 1474, 
6. 54+ This doctrine has been probably introdu- 


__ ce 


female among the heirs-portioners, K. 3. Where the 


Fr 2 former marriage, is heir both of line and of 
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ced, that the heir might not have an houſe and 
eſtate to ſucceed to, quite diſmantled by the 
executor. The lift of heirſhip-moveables, con- what is 
tained in L. B. c. 125. is imperfect; and in- included 
deed all ſuch liſts muſt be greater or leſs, 'ac- in them: 
cording to the variety of moveables belonging 
to the deceaſed. In that fort which goes by 

irs. or dozens, the beſt pair or dozen is the 

irſhip. There is no heirſhip in fungibles, or 

tings eſtimated by quantity, as grain, hay, 
_ money, 09 To entitle an on 


1. A Prelate: 2. A Baron, i. e. one who ſtood not tranſ- 


infeft at his death in lands, tho? not erected in- nit them; 


to a barony; or even in a right of annualrent: 
Or, z. A burgeſs; not an honorary one, but a 
trading burgeſs of a royal borough, or at leaſt 
one entitled to enter burgeſs, in the right of 


his anceſtor, F. 22. Nou. 1698, Cumin. Neither they fall 


the heir of conqueſt, nor of tailzie, has right to to the heir 
heirſhip moveables. of e of e ee, of line. , 
8. As to ſueceſſion by deſtination, no pro- Herita 
prietor can ſettle any heritable eſtate, in the cannot 


proper form of a teſtament; not even bonds fe- ſettled by 


cluding executors, tho? theſe are not heritable _ 
ex ſua natura But, where a teſtament is, in 
part, drawn up in the ſtyle of a deed inter vivor, 
ſuch part of it may contain a' ſettlement of he- 
ritage, tho executors ſhould be named in the 
teſtamentary part. The common method of 
ſettling the ſucceſſion of heritage, is by diſpo- 
fition, contract of marriage, or ſimple procu- 
ratory of reſignation: And, tho* a diſpoſition 
ſettling heritage ſhould have neither precept 
nor procuratory, it founds an action againſt 
the heir of line to complete his titles to the e- 
e 


this Every de- 
privilege, the deceaſed muſt have been either, funct can- 


a 


__. reſtraint ing to ſuch 
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Heirs of ſtate, and thereafter diveſt himſelf ! in. "ROY of 
tailzie the. ee All heirs by deſtination may 
and 10 properly enough be called, by a general name, 
provi ion; heirs oft tailzie, from tailler to cut, becauſe the 
lineal ſucceſſion is cut off in their favour; but 
they are uſually. diſtinguiſhed-into heirs of tall. 
how they zie, and of proviſion. The appellation of tailzie, 
differ. or entail, is chiefly uſed in the caſe of a land- 
eſtate, which is ſettled on a long ſeries of heirs 
ſubſtituted one after another; whereas heirs 
pointed out in contracts of marriage, or in 
bonds containing clauſes of ſubſtitution, are 
more commonly called heirs of proviſion. The 
perſon firſt called in the tailzie, is the inſtitute; 
| the reſt, the heirs of tailzie, or the ſubſtitutes, 
Heir: Tailaies are frequently made in. favour of the 
male. heir-male, i. e. of the neareſt 1 egal heir to the 
granter, who is himſelf a male, — whoſe pro- 
binde, is wholly connected by males, with. 
out the intervention of any. female. OT 
9. Tailzies, when conſidered in Welten to 
de ſeyeral degrees of force, are either, 1. 
Simple deſtinations: 2. Tailzies with prohi- 
ern clauſes; Or, 3. Tailzies with prohibito- 
Simple Ty, 9 — men and irritant - clauſes. That is a 
deſtina - ſimple deſtination, where the perſons called to 
tion, the ſucceſſion are ſubſtituted one after another, 
— without, any reſtraint laid on the exerciſe of 
lays no their property. The heirs, therefore, ſucceed- 
e; are abſolute fiars, and conſe- 
| on the quently may alter the deſtination at pleaſure: 
heir. Nor can inhibition, uſed againſt * by the 
next ſuhſtitute, cut off this right of fee; for 
inhibition ſuppoſes an antecedent obligation on 
the debtor, Which that diligence is intended to 


n to the in hibiter; ; ene, in a ſimple 
deſtination, 


— 


8 4 


| a 
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deſtination, the ſeveral heirs lie under no obli- 
gation, and the ſubſtitutes have only the hope of 
ere an. | | | | 


10. In tailzies with clauſes prohibitory, e. g. e 
declaring that it ſhall not be lawful to the- heirs with pro- 


to contract debts, or alien the lands, in preju- 
dice of the ſucceſſion, none of the heirs can a- 
lien gratuitouſly; for a proper right of credit is 


hibitory 
clauſes 
cannot be 


altered 


thereby created to the ſeveral ſubſtitutes, who gratui- 
may, in the character of creditors, reduce ſuch toully. 


alienations upon the ſtatute 1621, afterwards 
to be explained, F. 28. Jan. 1687, E. Callander. 
But the members of entail may contract debts 


which will be effectual to the creditors, or may 


diſpoſe of the eſtate for onerous cauſes, ſince 
the fee ſubſiſts in their perſon ; even tho? the 


2 


ſubſtitutes, as creditors by the prohibitory clauſe, Inhipi- 
have uſed inhibition onthe tailzie to ſecure them - tion may 


ſelves againſt the effect of future contractions, = 18 + 
| £ 


New Coll. 2. 211. In both theſe ſorts, the ma- 
ker himſelf may alter the tailzie; except, 1. 


them by 
the ſubſti · 


Where it has been granted for an onerous tute. _ 


cauſe, as in mutual tailzies, 14. Jan. 1631,Sharp ; 
or, 2. Where the maker is expreſsly diſabled, 


as well as the inſtitute, or the heirs, Br. 119. 


Fg 


11. Where a tailzie is guarded with irritant Tailzies 
and reſolutive clauſes, the eſtate entailed can- with irri- 


not be carried off by the debt, or deed, of any 
of the heirs ſucceeding thereto, in prejudice of 
the ſubſtitutes. It was long doubted, whether 
ſuch tailzies ought to be effectual, even where 
the ſuperior's conſent was adhibited; becauſe 
they ſunk the property of eſtates, and created 


tant and 
reſolutive 


clauſes. 


a perpetuity. of liferent. The firſt judgment 


® confirming them, was 26. Feb. 1662, V. Stor- 


mount; and thereafter they were explicitly au- 


LE | thoriſed, 
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Their re- thoriſed by 168 5, c. 22. By this ſtatute, the en. 
Fan. tail muſt be regiſtered in a ſpecial regiſter eſta. 
bliſhed for that purpoſe ; and the irritant and 
reſolutive clauſes muſt be inſerted, not only in 
the procuratories, precepts, and ſeifins, by which 
the tailzies are firſt conſtituted, but in all the 
after-conveyances thereof ; otherwiſe they can 
have no force againſt ſingular ſucceſſors, ſee K. 
52.: But a tailzie, even without theſe requi- 
ſites, is effectual againſt the heir of the granter, 
5 | or againſt the inſtitute who accepts of it, K. 47. 
. I hat part of the act which requires the regi- 
N ſtration of tailzies, in order to their affecting ſin- 
i gular ſucceſſors, was found to have no retro- 
Ipe& to tailzies made prior thereto, X. 89.; 
But this was reyerſed by a judgment of the 
Houſe of Peers; and, . the ſecurity of 
- creditors calls for regiſtration equally in all 
tailzies, and the act 1690, c. 33. makes no ex- 
ception; New Coll. 2. 145. It has been always 
an agreed point, that the act 168 5 regulates the 
poſterior tranſmiſſions, even of tailzies dated 
before it; ſo that, in all theſe, the irritant 
clauſes mult be repeated, K. 60. Retours upon 
general ſervices are not properly tranſmiſſions 
of an eſtate ; they only give right to unexecu- 
1 ted procuratories of reſignation and precepts of 
\ ſeiſin; and therefore they do not fall be 
that ſtatute. 8 
12. An heir of entail has full power c over the 
_ entailed eſtate, except in ſo far as he is exprell- 
ly fettered, New Coll. 2. 13. ; and as entails 
are an unfavourable reſtraint upon property, 
and a frequent ſhare to tra people, they are 
They are Arickiſſimi furis ; lothat no prohibition or Hence * 
AFfricti ju. cies are to be inferred by implication. Henc 8 
„„ e all debts to be contracted by the heir; | 
Wy 18 
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ſhould, by the entail, be declared null, but 


without irritating the right of the heir contract. 


ing 22. July 1712, cred. of Rixarton, or vice 
verſa, tho* there ſhould be a clauſe irritating 
the right of the heir who contracts, but without 


declaring the debts contracted null, 11. July : 


1734, Bailly ; the court will not interpoſe to 


ſupply the defect, from preſumed intention. 
For the fame reaſon, a prohibition to alter the - 


ſucceſſion, tho* under an irritancy, does not 
diſable the heir from contracting debt, Falc. 
1. 116. 3 nor does a prohibition to contract 
debt hinder him from ſelling, Falc. a. 92. 

13. An heir, who counteracts the directions 
of the tailzie, by aliening any part of the e- 
ſtate, charging it with debt, &c. is ſaid ta con- 
travene. It is not the ſimple contracting of 
debt that infers contravention; the lands en- 
tailed muſt be actually adjudged upon the debt 


contracted, K. 34. An heir may, where he is 


not expreſsly barred, ſettle a jointure on his 
wife, not exceeding the terce; becauſe the pro- 
viſions of law are not excluded in tailzies, by 
implication, K. go. But the ſettling proviſions on 
children, being a poſitive deed of the granter, 


What 
deeds in- 


fer contra⸗ 


vention. 


* 


' 


wasfoyndto import contravention, by Feb. 17 30, 
Borthwick, which, however, was reverſed upon 
appeal. One might think, that, by the words of Does the 


the act 1685, the contravener forfeits, not only 
for himſelf, but for the heirs of his body, where 
there is no expreſs clauſe in the entail reſtrict- 
ing it; but the more favourable opinion, which 
confines the penalty to the contravener, has 
been received by a deciſion, F. 6. Fan. 1697, 
Simpſon : Yet, for the greater ſecurity, a clauſe 
is generally inſerted in tailzies, that the for- 

1 | feiture 


contra- | | i 
vener fors 


feit for 
the heirs 
of his bes 


dy ? 
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feiture ſhall not affect the deſcendents. of the 
contravener, when ſuch is the intention of the 


heir ſerves ſtate on the contravention of the former, he- 
el wa muſt declare the irritancy againſt the contra- 
Ces vener; after which, he is directed by the ſta. 
oY tute to ſerve himſelf heir to him who died laſt 

- infeft in the fee, and did not contravene. _ 
134. When the heirs of the laſt perſon ſpeci- 

ally called in a tailzie come to ſucceed, the ir- 

25 ritancies have no longer any perſon in favour 

F, of whom they can operate; and, conſequently, 
the fee, which was before tailzied, becomes 
_ imple and unlimited in the perſon of ſuch. 

In what heirs, 29. Dec. 1710, Le/ly. By the late act for 

caſes an aboliſhing ward-hvldings, 20..Geo. II. c. 50. the 
heir of en- King may. purchaſe lands within Scotland, not- 
799 vithltanding the ſtricteſt entail; and, by at 
51, of the ſame year, where the lands are in 

the hands of minors or fatuous perſons, his 
Majeſty. may purchaſe them from the curators 
or guardians. Theſe acts appear, by their pre- 
amble, to be limited to lands lying in the High- 
lands of Scotland; but the enacting words of 


quoted ſtatutes, heirs of entail may ſell to their 


tailed eſtate ; but, in all theſe caſes, the price is 
to be ſettled in the ſame manner that the lands 


| Rights ta- 15. Rights, not only of land- eſtates, but of 
kenincon- bonds (which laſt are called quaſi feuda, or feu- 
junctfee to da nominum,) are ſometimes granted to two or 
_ rangers. more perſons in conjun& fee. Where a right 


an 


2 * = 4 5 1 


How the entailer. Before the next heir can take the e. 


a both are general. By the firſt of the above 


vaſſals the ſuperiorities belonging to the en- 


or ſuperiotities ſold were ſettled before the ſale. 


is ſo granted to two ſtrangers, without any , 
ſpecial clauſe adjected to it, each of them has 


— — — , — 


„„ > R Q 


ul 


deceaſed does not accrue- to the ſurvivor, but 
deſcends to his on heir. If the right be ta- 


ken to the two jointly, and 7he longe/t liver and 


their heirs, the ſeveral ſhares of the conjunct 


fiars are affeQable by: their creditors, during 


their lives; but, on the death of any one of 
them, the ſurvivor has the fee of the whole, 


excluſive of the heir of the predeceaſed, in ſo 


far as the ſhare of the predeceaſed remains free, 
after payment of his debts, Falc. vol. 1. 206. 


Where the right is taken to the two in con- 


junct fee, and to the heirs of one of them, he 


to whole heirs the right is taken, is the only 

fiar; the right of the other reſolves into a ſimple 
liferent : Yet, where a father takes a right to to father 
himſelf and his ſon jointly, and to the ſon's and ſon: 


heirs, ſuch right being gratuitous, and granted 
only in conſequence of the natural obligation 
by which parents are bound to provide for their 
children, is not underſtood to ſtrip the father 
of the fee, unleſs a contrary: intention ſhall 
plainly appear from the tenor of the right. 


16. Where a right is taken to a huſband and to huſband 
and wife ; 


wife, in conjunct fee and liferent, the huſband, 
as the perſona dignior, is the only fiar: The 


wife's right reſolves into a liferent, Dirl. 8 5. un- 


leſs it be preſumeable, from ſpecial circumſtan- 
ces, that the fee was intended to be in the wife; 
e. g. if the right flowed from her, or has been 
taken to her aſſigneys, 4. Feb. 1709, Fead, or 


if the laſt termination of the ſettlement falls 
upon the wite's heirs, St. 3. 5. 51. verſ. 2 
Em 


St. Anſ. voce Fee : Though our decifions 
to have laid but little ſtreſs upon this laſt pre- 


| ſumption, ſee Diction. voce, Har. Where a 
Riff. | right 
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an equal intereſt in the fee, and the part of the 


2 
* 


| right of moveables is taken to huſband and wife, 


the heirs of both ſucceed equally, 'according to 
the natural meaning of the words, 2. Feb. 1632, 


# 


| Bartholemew. 1 
Heirs f 17. Heirs of proviſion are thoſe who ſucceed 
proviſion. to any ſubject, in virtue of a proviſion to the 
- inveſtiture, or other deed of ſettlement. This 
appellation is given moſt commonly to heirs of 
Heirs of a a marriage. Theſe are more favourably regarded 
matriage. than heirs by ſimple deſtination, who have on- 
ly the hope of ſucceſſion ; for heirs of a mar. 
Tiage, becauſe their proviſions are conſtituted 
cannot be by an onerous contract, cannot be difappoint- 
diſap- ed of them by any gratuitous deed of the fa. 
Pn. ther; and they may ſue him or his cautioner to 
ER purge incumbrances, or to make good their pro- 
deeds; viſions, in the event of his death, 5. Dec. 1734, 
| Fotheringham. Nevertheleſs, as their right is 
but the only a right of ſucceſſion, which is not defigned 
father can to reſtrain the father from granting onerous or 
contract rational deeds, he continues to have the full 
debt. power of ſelling the ſubject, or charging it with 
| debts, unleſs a proper right of credit be given 
unleſs he to the heir by the marriage-contra&, e. g. if 
 exprefily the father ſhould oblige himſelf to infeft the 
3 heir in the lands, or make payment of the ſum 
provided againſt a day certain, or when the 
child attains a certain age, K. 45. 51.; or if 
the father ſhould be reſtrained from the con- 
tracting of debt; for ſuch rights, when perfect- 
ed by infeftment, or ſecured by diligence, are 
effeQual againit all the poſterior deeds of the 
father, even , onerous ; ſee P. Falc. 30. No- 
thing but the lg of a right is created to fuch 
of the ſubſtitutes in a marriage- contract as are 
called after the ifſue of the marriage: For the 
9 Wh Parties 
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ties contracting (the huſband and wife) are 

intereſted no farther than to provide their iſ- 
ſue of that marriage: As to.the other ſubſtitutes, 
it is a ſimple deſtination, alterable at pleaſure. 
18. Though all proviſions to children, by a 
marriage contract conceived in the ordinary 
form, being merely rights of ſucceſſion, are 
poſtponed to every onerous debt of the granter, 
even to thoſe contracted poſterior to "Ge pro- 
yiſions; yet, where a father executes a bond of 
proviſion to a child actually exiſting, whether pg.a of 
ſuch child be the heir of a marriage or not, a provi- 
proper debt is thereby created, which, tho” it fions to 
be without doubt gratuitous, is not only effec- 3 | 
tual againſt the father himſelf and his heirs, 8, 
but is not reducible at the inſtance, even of his 
prior onerous creditors, if he was ſolvent at the 
time of granting it, 4. 1. 13. A father may, The fa- 
notwithſtanding a firſt marriage- contract, ſet- her, in 
tle a jointure on a ſecond wife, or provide the fcond 
children of a ſecond marriage; for ſuch ſettle- mar- 2 
ments are deemed onerous; but, where they riage- 
are exorbitant, they will be reſtricted to what contract. 
is rational: And in all ſuch ſettlements, where 
the proviſions of the firſt marriage- contract are 
encroached upon, the heirs ofthat marriage have 
recourſe againſt the father, in caſe he ſhould 
afterwards acquire a ſeparate eſtate, which may 
enable him to fulfill both obligations, 27. Jan. 
1730, Henderſon. _ ; 5 

19. In marriage contracts, the conqueſt, or Proviſion 
a certain part thereof, is frequently provided eee 2 
to the flue; by which is underſtood, whatever rar. 
real addition ſhall be made to the father's e- riage- 
ſtate during the marriage, by purchaſe or do- contract. 


* 


1 
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nation. Conqueſt therefore muſt be free, 7 i. e. 
the debts muſt be deducted in the computa- 
tion. What the huſband ſucceeds to, during 
the marriage, as heir to an anceſtor, is not con- 
queſt. As in other proviſions, ſo in conqueſt, 
the father is ſtill fiar, and may therefore diſpoſe 
of it for onerous or rational cauſes. © Where 
Proviſion heritable rights are provided to the heirs of a 
taken to marriage, they fall to the eldeſt ſon, for he is 
heirs. the heir at law in heritage. Where a ſum of 
£4 money is ſo provided, the word Heir is applied 
to the ſubject of the proviſion, and ſo marks 
* out the executor, who is the heir in moveables, 
Proviſion, K. 95. Where an heritable ri ight is provided 
» to bairns. to the bairns (or iſſue) of a marriage, it is di- 
vided equally among the children, if no di- 
viſion be made by the father; for ſuch deſtina. 
tion cuts off the excluſive right of the legal 
heir, F. 11. Jan. 1678, Kinloch, obſerved in 
Dick. 2. 275. No proviſion granted to bairns 
LY gives a ſpecial right of credit to any one child, 
as long as the father lives: The right is grant. 
ed familias; fo that the whole muſt indeed go 
to one or other of them; but the father has a 
power inherent in him, to divide it among 
them, in ſuch proportions as he thinks beſt; yet 
| fo as none of them may be entirely excluded, 
» | 16. Dec. 1738, Campbell; except in extraordi- 
Ea nary caſes, an inſtance of which, in a provi- 
ion, even to the heir of a 1 857. 70 may be 
VCC 8 
5 Different 20. Tho by the general term of heir, is un- 
| accepta- derſtood, in the common cafe, the heir whom 
tions of the law points ont, yet where there has been an 
£ | the word antecedent deſtination of a fubject limiting the 
4 ſueceſſion to a certain numberof heirs, the gene- 
ral word heir, in all the poſterior ſerdements, 
ther 


— 


7 


, 
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ther of that ſubject, or of any ocher jaciinately 
connected with it, ſignifies in dubio, not the 
legal heir, but the heir of the inveſtiture. Thus, 
if one, who has taken a right of lands to his 
heir- male, ſhould thereafter acquire a right of 
reverſion of theſe lands to his heirs indefinitely, 
ſuch reverſion would go, not to the heir at law, 
but to'the heir-male. Upon the ſame principle, 1 
if a ſuperior of lands ſhould afterwards acquire 
the property, or the proprietor any real right 
affecting them, ſuch poſterior acquiſitions would. 
not deſcend to the heir of conqueſt, though 
they were purchaſed by the anceſtor, but to 
that heir to whom the firſt rights were _ 
vided, 8. —.— 1740, D. Hamilton. | 

21. As, by the Romay law, no man could Sabi 
name an heir, to his own heir who was paſt pu- tion, 
pillarity, their ſubſtitutions were really no more 
than conditional inſtitutions, which meant on- what by 
ly, that if the inſtitute either could not, or was the Ro- 
not willing to take the ſucceſſion, the ſubſtitute man law; 
might ; but, where the ſucceſſion was actually 
taken up by the inſtitute, it devolved, after 
his death, on his own heir, and not en the 
ſubſtitute. - With us, clauſes of fubſtitution, what bs vp 
when inſerted in tailzies, have been always un- ours; 
derſtood to give the ſubſtitute a right, at what 
time ſoever the inſtitute died, guandocungue de 
fecerit, although he had taken the ſucceſſion be- | 
fore his death: And ſubſtitutions in teſtaments, 
13. July 168 1, Chriſtie, marriage-contra&ts and 
bonds, Harc. 370.—17. Nov. 1747, Anderſon, 
—26. June 1634, Keith, are alſo governed b 
the ſame rule; it be preſumeable, from 
ſpecial circumſtances, that no more is intend- 
* che parties, than a conditional inſtitu- 

A a a ; non, +! 


4 
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on, Harc. 390... 23. Fab. 1697, Dickſon ; 

. Dirlet. Doubts, voce, 8 ubſtitution in Lega- 

it is either ces. A ſimple ſubſtitution. gives the ſubſtitute 

| ſimple, no more than the hope of ſuceeſſion, ſupr. $ 9.; 
or guard - but, where a prohibition is adjected, that no 

ed witha deed ſhall be done to hurt it, the inſtitute can- 

5 ng gf not diſpoſe of the ſubje&, unleſs for onerous, 
oo or at leaſt rational cauſes, 8. Fuly 1673, Graham. 

| A prohibition is implied in the ſubſtitution of 
VVT mutually to one another, New Call. 


LY 


34. 
& Proviſion b 22. A clauſe of return is that by — 2 
of return; ſum in a bond, or other right, is, in a certain 
event, limited to return to the granter himſelf, 
its effects. or his heirs. When a right is granted for one- 
. © © Tous cauſes, e. g. a bond for borrowed: money, 
dhe creditor may defeat the clauſe of return, 
even gratuitouſſy ;. becauſe ſuch clauſe is preſu- 
med to proceed merely from his own good - will, 
and fo is of the nature of a ſimple deſtination, 
28. Jan 1737, Robertſon: But, where the ſum 
in the right flows from the granter, as in bonds 
of proviſion, donations, c. or where there is 
any other reaſonable cauſe for the proviſion of 
return in his favour, the receiver cannot diſ- 
appoint it gratuitoully, 31. Jan. 1679, Drun- 
mond. Vet, ſince he is fiar, the ſum may be 
either aſſigned by. bim for an onerous cauſe, or 


affected by his creditors ; ; nay, he may ſue for 
n without giving ſecurity: that the re · 


turn ſhall be made effectual, ſince his faith was 
truſted at granting the right, unleſs he be ver- 
Len ad in 12 10. June, 1747, Beatſon. 
All ki 23. py 5 i ins the juagment of law, eadem 
rb dees, perſona cum 45 and ſo. repreſents the de: 
fed wal- ceaſed. univerially, not MO, in his 2 oy 
Yeo nd 


1 
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in his debts: In he firſt view, let is ſaid to be a | 
heir activ; in the ſecond; paſſe: From this heirs ſub- 


eneral rule are excepted, heirs ſubſtituted in a 1 
ſpecial bond, 3 July 1666, Fleming - and even; heir 


ſubſtitutes bs” a diſpoſition onmnium bonorum, provili. 


to take effect at the granter's death, 5. June 
1745, Mercer; ſor ſuch ſubſtitutes are con der- 
ed as ſingular ſucceſſors, and their right as an 
univerſal legacy, which does not ſubject the le- 
gatee ultra valorem. But heirs- male, or of tail: 
zie, tho* their right be limited to ſpecial ſub- 
jects, are nevertheleſs liable, not merely to the 
extent of the ſubject entailed or provided, but 
in ſolidum”; becauſe ſuch rights are deſigned to 

carry an univerſal - character, and ſo infer an - 

univerſal repreſentation of the granter. | 


24. The heir of line is primarily liable for The order 
the debts of his anceſtor; for he is the moſt in which 
proper heir, and ſo muſt be diſeuſſed by credi- 3 are 


tors before any other can be ſued. Next to 
him, the heir of conqueſt; becauſe he alſo ſuc- 
ceeds to the univerfitas of the whole heritable 
rights which his anceſtor had acquired by fin- 
gular titles. Then the heir-male, or of a mar- 
rage; for their propinquity of blood ſubjects 
them more direQly than any other heir of tail- | 
zie, who may poſlibly be a ſtranger, and who, 
for thad weak, in nt Mble Ef ih the 74 
be diſcuſſed, except for ſuch of the anceſtors 
debts or deeds as relate ſpecially to the lands 
tailzied j as to which he is liable, even before 
the heir of line, St. 3. 5. 17. Heirs-portioners 
are liable, pro rata, for their anceſtor's debts ; 
but, if any of them prove inſolvent, the cre- 
ditor may, after 'diſcuffing her, inſiſt for her 


bare againſt the reſt; Dil. 10% who will de 
IONS TOY 14355 2H "Oy 
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liable, not indeed in  ſolidum, but to the extent 
fi of the benefit accruing to them by the ſucceſ- 
Relief a- ſion, F. 21. June 1698, White. Where an heir 
mong liable ſub/ediarie, pays the anceſtor's debt, ac- 
heirs. tion of relief is competent to him againſt that 
heir who is more directly liable; in reſpect of 
5 whom he is not co-heir, but creditor, 3. 4. 10. 
25. Before an heir can have an active title 

to his anceſtor's rights, he muſt be entered 
by ſervice and retour. He who is entitled to 
_ x, enter heir is, before his actual entry, called ap- 
Apparentuparent heir. The bare right of apparency car- 

- heirgtheir rjes certain privileges with it. An apparent 
e heir may defend his anceſtor's titles againſt 
aan third party who brings them under chal. 

| _ lenge, 19. Jan. 1627, k. R gain. Tenants 
maap ſafely pay him their rents; and after they 
have once acknowledged him by payment, he 
may compel them to continue it, Gi/m. 94. 
I "The older deciſions conſidered the rents not le- 
ied by an apparent heir, who was entered into 
poſſeſſion, as his property; inſomuch, that 
they might not only be affected, during his life, 
by the diligence of creditors, but even — 
ec, after his death, by his executors. - ve wu 
| ter, it was adjudged, that, though, appar 
= bea title of poſſe „ 
— vs did not really receive, and to which he had 
made up no right by entry after his death, 
were, from the neceſſity of law, in 3 | 

1 of the perſon laſt infeft, Harc.. 71.; but 

on dges have, by New Coll. * returned to 

| rſt doctrine, that the rents not uplifted by: | N 

; hy Apparent: heir belong ng to his executors, up- 
on this principle, that the heir's right to them, 
ariſes, io fure. from his title to poſlels, and 
| notitrom. his actual poſſeſſion. 5 4 
| 20. 
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26. As an heir is, by his entry, ſubjected Fur deli- 
univerſally to his anceſtor's. debts, apparent berandi, 
heirs have therefore a year (annus deliberandi) a 
allowed to them from the anceſtor's deceaſe, 
to deliberate whether they will enter or not, 
tit. C. de jure delib. ; till the, expiring of which, 
though they may be charged by creditors to 
enter, they cannot be. ſued in any proceſs B 
founded upon ſuch-charge. Though declara- proteas 
tory actions, and others which contain no per- the heir 
ſonal concluſion, may be purſued: againſt the from ſuits | 
apparent heir without a previous charge, ac- for * 
tion does not lie, even upon theſe, within the 
year, if the heir cannot make the proper defen- 
| ces without incurring a paſſive title, 26. June 
1667, Dewar : But judicial ſales, commenced 
inſt an anceſtor, may be continued upon a 
citation of the heir, without waiting the year 
of deliberating, by ſpecial act of ſederunt, 23. 
Mo. 1711,85 This annus deliberandi is com- 
puted, in the caſe of a poſthumous heir, from 
— birth of ſuch heir. An apparent heir, who, An appa- 
by immixing with the eſtate of his anceſtor, is rent heir 
as much ſubjected to his debts as if he had en- — 
tered, can have no longer a right to deliberate jus deli 
whether he will enter or not, Dir. 450. rand. 
27. The apparent heir may, even after this An appa - 
— 2 er, N i. e. cuſtodiars or e _ - 
eſſors, for exhibition o writin in- 
ing to his anceſtor, and alſo of all — grant eee 
ed by: him, whether to thoſe of his own fami- after the 
10 or to ftrangers, Br. 112.3, that he may year. 
ereby be enabled to balance his anceſtor's. 
eſtate with his debts. An apparent heir, who 
20s Tos TR cannot ſue for 


exhibition n that creditorat whoſe ſuit he 
was charged to enter heir; becauſe his renun- 
ce iation upon the charge imports an approbation 
pf the charger's right, Jun. 1721, Richardſon: 
But ſuch renunciation Joes not exclude-exhibj- 
tion againſt any other creditor; its effect b 
reſtricted - to the: ſpecial debt which was the 
Firs of the charge, 8. Jan. 1675, Waird. 
274 _— other privileges ee 2. 6. ee 
9. 33.—2. 12. 27. 
| . * 28. All ſervices pscend on beiwves from 
of heirs, the chancery, which are called brieves of in- 
- queſt, and have been long known in Scotland, 
proceeds St. R. III. c. 1. The judge to whom the brief 
on a brief, is directed is required to try the matter by an 
Inqueſt of fifteen ſworn men; which inqueſt 
cannot ſit till fiſteen days after the brief has 
been proclaimed, 1 50 , c. 94. at the market- 
croſs. of the head-borough ; ſee § 29. And 
this proclamation to all and ſundry, ſuper- 
ſedes the neceſſity of citing any particular per. 
ſion as party to the Aries The inqueſt, if 
they find the claim verified, de the 
claimant heir to the deceaſed; by a verdict or 
1 ſervice, Which the judge muſt atteſt. The brief 
which is of inqueſt was from the e beginning retourable, 
retour- j. e. it behoved the judge to return the brief, 
abe. Wich the ſervice procsechng on it, to che chan- 


* : . _cery, Wo) R: HE. c. 1. 3. but it would 
appear, tha from that period to the year 15 50 
the obtainer of the brief got che ſervice deliver- 
5 | Ane dende by the Jud ge or by the chan- 
cery; for many of our dae Fathilies have at 
this day in in heir geeping the authentic ſervices 
0 0 win e ſeals of che inqueſt 


Fiery dies - | | l "appended 
AS: 1 3 f 5 12 a 
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appended e And hence, a principal ſer- 
yice dated before 15 50, Was ſuſtained, tho? there 
had been no evidence of its having been re- 
toured to the .chancery, 17. Feb. 1624, Lord 

Elphing ſton. But, Goa that time, no ſervice 
has been deemed complete, till it be retoured, 
F. 2. Feb. 1698, Mackiniaſb; after which, the 
heir ſerved may, on his application, get an 
extract thereof from the chancery; but the 
ſervice is complete, tho”. ſuch extract ſhould 
not be demanded. The brief of mortanceſtry Brief of 
(de morte Conteſted was the ground of a pro- mortan-· 
per action, and related to the particular cafe err). 
where the heir was excluded from the poſſeſ-. 
ſion of the lands by the ſuperior, orother perſon 
pretending right to them, whom therefore it 
1 3 = as a party to the n * | 
M. I. 4. 28. — . Ait. 4. 52 | 

29. "The ſervice ay 3 is either — or dene | 
f pecial. A general ſervice veſts the heir in the Kevice. © 
— all heritable ſubjects, which either do 
not require ſeiſin as reverſions, bonds ſeclu- 

ing executors, | heirſhip-moveables,” c. or 

which have not been perfected by ſeiſin in the 
perſon of the anceſtor, as diſpoſitions, heritable 
bonds, c.; but it can carry no right clothed 
with infeftment, not even the perſonal obli- 
gation contained in a right of annualrent on 
which ſeiſin had followed, ſo as to be a title to 
demand payment from the debtor, Jun. 1729, 
Lord Halterton. The brief on which a general 
ſervice proceeds, may be directed to any judge · 
e 6. March 165 L. Caſiyben, and muſt 
be proclaimed in the juriſdiction where it is 
to de ſerved. A ſpecial ſervice, followed by Special 
ſeiſin, veſts the heir in the right of the ſpecial ſervice, 
ſubjects in which the anceſtor died infeſt; N 755 

: N | " the 
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lomnetimes the Wende directed, either to the ſheriff 
3 of the county, or bailie of the borough where 
legates. the ſubjects lie; or, by ſpecial warrant of the 

nh court of ſeſſion, to delegates, generally the 


macers of the ſeſſion, to whom the court, in 


caſes of difficulty, join one or two of their 
own number, as aſſeſſors. The proclamation 
of this brief muſt, in all caſes; be made at the 


head-borough of the juriſdiction where the lands 


lie. The ſtyle of all brieves, whether a ge. 
neral or à ſpecial ſervice be intended, is the 
ſame, and contains ſeven diſtinct heads, which 


the inqueſt is commanded to anſwer. Where 


the heir claims to be ſerved in ſpecial, all of 


them muſt be anſwered; but, in a general ſer- ; 


vice, the inqueſt anſwers only the two firſt. 
Heads of 30. The two queſtions to be anſwered ina 
the brief general ſervice are, firſt, Whether the an- 
auſwered ceſtor died at the peace of the Sovereign? This 
N is inquired into, on account of the fiſk; for, 
© where one dies in rebellion, his whole eſtate for- 


VICE. 


= bellion, i in conſequence of a denunciation upon 


letters of horning, is no bar to the ſervice, | 
21. Now; 1626, Seaton. The ſecond queſtion is, 
- Whether the claimant be the — lawful 
beir to the deceaſed? The legitimacy is pre- 
er- e, the propin 3 muſt be proved, 


either by witneſſes, or, be remote, by pro- 

per evidence in writing. The particular de- 
grees, by which it is connected, ought to be 

: 70 y ſet 25 in the claim and ſervice, 22. 

| 16299 affils. That degree which is 
iris _ proved, is pref ed to be the neareſt, unleſs 
r . nearer nee offered; e 


A 53 28 22 9 41 2 (as 1. * Saf + A 1 24. 


feits to the crown; but the affirmative is pre- 
fſumed, unleſs actual rebellion de proved. Re- | 


SPS. 
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the remoteſt degree excludes the crown's right, 
a8 ultimus heres. 


31. In a ſpecial 8 the claimant muſt Heads in 
prove, upon the firſt head above mentioned, a ſpecial 
the preciſe time of the anceſtor's death, that ſervice. 
it may be known how long the lands have been 


in non-entry ; and that the deceaſed ſtood infeft 
at his death, in the lands contained in the claim, 


which is inſtructed by his ſeifin. The follow- 
ing five heads are alſo inquired into in a ſpecial 
ſervice. 1. Of what ſuperior the lands are held in 
capite, or immediately. 2. By what manner of 
—_ 3. What their extent is, both old and 


This laſt ſerves to fix the rate of the ſu - 
. s caſualities, which is governed by the 


new extent; and perhaps was alſo intended to 


aſcertain the heir's proportion of public ſubſi- 
dies, which, till 1649, was regulated by the old 
extent, 2. 5. 16. As the non-entry, due out of 
the lands formerly holden ward of the crown, 
is now proportioned by the valued rent, the 
late act fo or aboliſhing ward-holdings provides, 
that the valuation hal alſo be inſerted in the 
retours of ſuch lands, 4. Whether the claim- 
ant be of Jawful age. This head was formerly 
neceſſary in ward-holdings, in which the ſupe - 


ror was not bound to enter the heir, while he 
was minor; but now, that ward-holdings are 


aboliſhed, the queſtion muſt be always an- 
lwered in the affirmative. Ihe laſt head, 


in whoſe hands the fee has been ſince the an- 
ceſtor's death, ſerves to ſhew whether non- 
entry be due; for, if the lands have been poſ- 
ſeſſed by a terer or . it 18 excluded, | 


2. 5. 20. 


32. If an heir, doubtful whether the ſtate Entry of 
of _ anceſtor be ſufficient i for clearing his an heir by 
| B b b 4 inventory 
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debts, ſhall, at any time within che annus deli 
berandi, exhibit upon oath. a full inventory of 
all his anceſtor's heritable ſubjects, to the clerk 
of the ſhire where the lands lie; or, if there i 
no heritage requiring ſeiſin, to the clerk of the 
- ſhire where he died; and if, after the ſame is 
_ ſubſcribed by the ſheriff. or ſheriff-depure, the 
clerk; and bimſelf, and r egiltered in the ſheriff; 
books, the extract thereof ſhall be regiſtered 
within forty days after expiry of the annus de- 
liberandi. in the general regiſter appointed for 
tha: purpoſe, his ſubſequent entry will ſubjed 
him no. farther than to the value of ſuch inven. 
_ tory, 1695, c. 24- ; borrowed from /. 22. «$24.5. 
4: C. de jure delib. If the inventory be given up 
and regiſtered within the time preſcribed, the 
heir may ſerve on it, even after the year, F. 11, 
Feb. 1708, Mackay. 
Creditors :_ 33+ There is good ground to conclude, both 
need not from the rubric and tenor of this ſtatute, that 
3 mw wel, it va deſigned, not to deprive creditors of the 
e right of making the moſt of their deceaſed debt- 
ventory by 07's eſtate, but merely to fave the heir from an 
vitneſſes. univerſal reyrelentation. Creditors therefore 
are not obliged to acquieſce in any preſumed 
value that may ariſe from the 5 of 
witneſſes ; but, if they be real creditors, 1681, 
e. 17. may bring the eſtate to a public ſale, in 
order to diſcover its true value; ſince an eſtate 
| is always worth what can be got bor! it, 12. Jul) 
An his 1738, heirs of L. Glenkingy. 1 0 heir by inven- 
by inven- tory, as he is, in effect, a * for the credi- 
toryis a tors, muſt account for that value, to which the 
9 eſtate may have been improved ſince the death 
creditors of the anceſtor, 6. July 1727, Aikenhead;. 7 
be muſt communicate to all the creditors th 
Ales he has got in tranſaRting with any 75 0 


Tit. 
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them, Dec. io 5 Aikenhead, He may, u 

a fale, pay the price to the creditors who Feſt 

apply, June 1733, Veitch; but a general de: 

erxee obtained by one creditor, finding the heir 
liable to the extent of the inventory, gives him 
no preference over the others, while the ſubject | 


medio, 28. Nov. 1738, cred. of Cen. 


34. Practice has introduced an anomalous Entry 
ſort of entry, without the interpoſition of an upon a 
_ Inqueſt, by t e ſole conſent of the ſuperior, who, Precept of 
if he be ſatisfied that the perſon applying oy _ 
him is the next heir, grants him a precept (call- 
ed of clare conſtat, from the firſt words of its 
recital), commanding his bailie to infeft him in 


the 


ſubje&s that belonged to his' anceſtor; 


Theſe precepts are, no doubt, effectual againſt 

the ſuperior who grants them, and his heirs 

and they may, when followed by ſeiſin, afford - _ 

a title of preſcription : But, 'as no perſon N 

be declared an heir by private authority, they 

cannot bar the true heir from entering after 
twenty years, as a legal entry would have done! 

Of the fame nature is the entry by haſp- and Entry by 

ſtaple, commonly uſed in burga wh ente of haſp and 

houſes, by 1 555 the bailie, without calling an TOs 

neſt, cognoſces or declares & perſon het? mp 1% 2 

on evidente brought before hiinſelf; and, at the — . 
ſame time, infefts him in the” ſubjeck, by _ 


rc 


Pe of the hafp and ſtaple of the door: 3 


harges given Ty creditors to apparent heirs 


to enter, ſtand in the place of an actual entry, ſo 

as to ſuppo rt the creditot's A ras has been 

explained, n The ſer- 

, 45 5. A ſervice, ] ere on a claim 28 next vice muſt 
n 


lawful deir, carries all the ſubjects deſcen- deſcribe 


clible to an heir at law, that have not been li- * 
mite! 6 Vin it Grties no richt of the 


Provided claimant. 


provided to a certain order of heirs, even tho 
the claimant ſhould; by the failure of the prior 
members of tailzie, happen to be alſo heir of 
proviſion; for he ought to have claimed as heir 


of proviſion; and the ſervice muſt be reſtricted 


to the claim laid before the inqueſt, and the e- 


vidence brought in ſupport of it, 2 1. July 1738, 


| #Edgar:: In all ſucceſſion therefore by proviſion, 


in which the heir of line comes alſo to have 


right as heir of proviſion, by the death of the 


| r members of entail, he ought to be 
deſcribed in the ſervice by that particular cha- 

_ ' raQter under which he claims. A general ſer- 

vice cannot include a ſpecial one; fince it has 

A ſpecial no relation to any ſpecial ſubject, and carries on- 
tervice in- Iy that claſs of rights on which ſeiſin has not 
—2 proceeded; but a ſpecial ſervice implies a gene- 
done of the Tal one of the ſame kind or character, and con- 
ame kind. ſequently carries even ſuch rights as have not 


been perfected by ſeiſin; for, if the verdict's 


returning an anſwer affirmative, to the two firlt 


heads of the brief, veſts thoſe rights in the 


| .._ heir, their anſwering them jointly with the o- 
-  ._ ther five heads of the brief, muſt have the ſame 


u 36. Service is not required to eſtabliſh the. 


caſes __ de dez right in "rpg ach honour, or offices of 
vace is not the higheſt dignity ; for theſe deſcend jure ſan- 

— guinit, As the, bare right of apparency entitles 
an heir to continue his anceſtor's poſſeſſion, an 
heir may, even without a ſervice, not only le- 
vy the rents of a land eſtate, but enjoy a tack, 


or any other temporary right belonging to his 
anceſtor: But, rob the property of the 
rents of the anceſtor's eſtate is now adjudged 


to belong to the apparent heir, /apr. § 25. it 
| would ſeem that the right of apparency ot 


S 
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wk him proprietor of tacks; or ** ſuch 

heritable rights belonging to his anceſtor; and 

conſequently, it may be doubted whether he 

can aſſign ſuch tack to another, more than he 

can convey his anceſtor's land- eſtate; for it is 

the proprietor alone who has a right to aſſign. 

A child who is naminatim ſubſtituted in a bond 

to his father, needs no ſervice for proving that 

the creditor is dead; but where a bond is taken 

bd one and the heirs of his body, whom failing, to 
| ſubſtitute, a ſervice muſt be obtained by the - 

ſubſtitute, for proving that the heirs called be- 

fore him have failed, St. 3. 5. 6. No right 

clothed with infeftment can, in any caſe, be 

tranſmitted to ſubſtitutes without ſervice. 


37. A ſpecial ſervice does not carry, out of 9 | 


the bereditas jacent of the deceaſed, the ſpecial muſt be 


ſubjects in which he died infeft, until the heir ted | . 


complete it by ſeiſin. Where the lands hold ſin. 
of the crown, the chancery iſſues precepts for 
infefting the heir, which muſt, be directed to 
the ſheriff of the ſhire. In lands holden of a what if 
ſubject, the heir may, in place of the former te- the ſupe- 
dious method of running precepts againſt the ſu- rior ſhall 


perior, Hope Min. Pr. 55. obtain a warrant _— 


from the ſeſſion, for letters of horning to charge ber. 


the ſuperior to receive him, 20. Geo, II. c. 0. 


Where the ſuperior is not himſelf entered, ſuch 
charge would be inept; in that caſe therefore 
the heir muſt, in terms of 1474, c. 58, W E 
the ſuperior to obtain himſelf entered, within 
1 days, in the e that, ſo, he may 
1. 5 a capa re of entering his vaſlal, under 
loſin g N rig wy for 2 II 
th 4 e refuſe to obey cither of theſe 8 
ges, the next ſuperior, as coming in his pla 


(/ipplendo vices), may be wwe at She fu 


3 Seegen. Book lit 


of the heir to infeſt him; and thus the heir may 
proceed againſt all the intermediate ſuperiors be. 
_ tweet him and the Sovereign, againſt whom 2 
charge is both improper and bdeeenryz for the 
crown refuſes none; ſee Dallas Styles, P. 203. 
The ſuperior, thus entering his ſudvaffel s heir, 
loſes none of the caſualities falling by his im. 
mediate vaſſal ; ſeeing what he does is merely 
an act i in Obedience. 
Paſſive | 38. An heir, by immixing with iy ance. 
utles in ſtor's eſtate without entry, ſubjects Himſelf 
heritage. to his debts, as if he had entered; or, in our 
law-phrafe, incurs a paſſive title. The only 
paſſive title by which an apparent heir becomes 
liable univerſally for all his anceſtor*s debts, 
— ot A. is ge tio pro herede, or his behaving himſelf 


ſo as none but an heir has right to do, J. 20. pr. 


e $99 d vel amit. her. Behaviour as heir is in. 
from from the apparent heir's intromiſſion, af. 
b dae, ter the death of the anceſtor, either by him: 
felf, his tenants,” or factors, with any part of 
the lands or other heritable ſubjects belonging 
to the deceaſed, to which he himſelf might haye 
ns completed an active title by entry; even with 
Ws 3 w” , e which, in the doctrine of 
fucceſſion, are conſidered as heritap e; or with 
we title deeds or other writings of deceaſed, 
It 1 ns inferred without ac = Sn gn 
the $ conv to a thir 5 
granting Arete ef rents . — n 
to which he might have fucceeded as heir 
by his coniſeitibg to the Evnveyance of ich 
| fubjeQs ; fee 10. Feb. 1642, Yohn/ton. Bit his 
bare retungation of the facceſfion, in favout 
of another; [does not infer it; becauſe nothing 


is thereby tranſmitted to the receiver hurtfol to 


5. * S 
5 | 39. This 


— 
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This paſſive title is excluded, if the How ex- 
be s intromiſſian. be by order of law, .. nee 
intromiſſion with heirſhip· moveables in 'conle-. 
quence of confirmation; or if it be founded 
an ſingular titles, and not as heir to the de- 
ceaſed; e. g. if he has intermeddled with the 
heirſhip, as donatary from the crown to the 
ſingle eſcheat of the 3 or if he has le- 
fiel the rents of his anceſtor's eſtate, in virtue 
of an adjudication. a gainſt it, to which he him- 
ſelf had acquired a 5 This laſt defence 
was always tuſtained, tho? the adjudication had - 
proceeded on a bond granted by the heir him- 
lelf; till the Lords declared, by Act S. 28. 
Feb. 1662, that intromiſſion by the heir, in vir- 
tue of an adjudication founded on his own. 
bond, ſhould infer a paſſive title. And it is Aeta 
now enacted, by 1695, c. 24. that an apparent ſort intro- 
heir's purchaſing any right to his anceſtor's rd by 
eſtate, otherwiſethan at a public roup (auction), 
or his poſſeſſing it in virtue of rights ſettled in 
the perſon of any ſuch near relation af the an- 
ceſtor, to whom he himſelf may ſucceed as 
heir, . otherwiſe than upon purchaſe by public 
ſale, ſhall be deemed behaviour as heir. 
40. Behaviour as heir is alſo excluded, where In what 
the in n is ſmall, unleſs an intention to other ca- 
defraud Manceſtor's creditors be preſumeable "egg 
from the eircumſtances attending it, 6. Nov. excluded. 
1622, L. Dundas, Neither is behaviour infer- - 
red againſt the apparent heir, from the pay- 
ment of his anceſtor's debt, which is a volun- 
wy wh and profitable to the creditors; nar by 
De of brieves to ſerve; for one 
— alter his 1 avs while it is not comple- 
ted; nor by his aſſuming the titles af honour be- 


n or exerciſing. an ho- 
| 4 


"IE 


+ office hereditary in the family; for theſe 


de 2 * annexed to the blood, which may 
1 uſed without proper repreſentation, Harc. 
But the exerciſing an heritable office of 

5 which may paſs by voluntary convey. 


ance, and conſequently is adjudgeable, 2. 12. 3. 
may reaſonably be thoyght to infer a paſſive 


_ title. Laſtly, as paſſive titles have been intro- 
| duced, merely for the ſecurity of creditors; 


therefore, where queſtions concerning beha. 
- viour ariſe among the different orders of heirs, 
they are liable to one another no farther than 
in valorem of their ſeveral intromiſſions, 20. 

5 1 Nov. 1630, Pride. | 
The paſ. 41. Another paſſive title in- heritage, may 
be title he incurred by the apparent heir's accepting a 
" ad. gratuitous right from the anceſtor, to any part 


ati. of that eſtate to which he himſelf might have | 


fucceeded as heir; and it is called praer 
. hereditatis, becaule it is a taking of the ſuc- 
ceſſion by the heir before it opens to him by 


the death of his anceſtor. If the right be o- 


nerous, there is no paſhve title; but its one- 

roſity muſt be proved otherwiſe than by the 

aſſertion of the granter in the recital: If the 

conſideration paid for it does not amount to its 

full value, the creditors of the de 

reduce it, in ſo far as it is gratuitous? 

ſtatute 1621; but ſtill it infers no paſſive title. 

- Tho? the right accepted of be granted to ful- 

: fil a marriage-contraQ, it is not, for that rea- 

fon, to be eemed onerous; for the heir of a 

has only a right of ſucceſſion, ſubject 

to the pa yment 2 0. the father's debts, 22. Feb. 
1681, 2 


ea ed may 
the 


42. The e imeniring: this rade title is 
6 ... 


his 


— 
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his acceptance, entered heir to the granter, 
and · ſo ſubjected himſelf to the debts that were 
then chargeable againſt him; but with the po- 
ſterior debts he has nothing to do, not even 
with thoſe contracted between the date of the 
right, and the infeftment taken upon it, Feb. 
1721, L. Aldy ; and he is therefore called ſuc- 
ceſſor titulo lucrativo poſt contraclum debitum. Not 
only immediate, but mediate apparent heirs, 
may be ſubjected to preception. Thus, an 
eldeſt ſon of an eldeſt ſon incurs it, by accept - 
ing an heritable right from his grandfather ; 
becauſe the accepter is, by the neceffary courſe 
of law, alioqui- ſucceſſurus to the granter, tho? 
not immediately : But a right granted' by one 
brother to another, or by a father to his daugh- 
ter, does not infer it, tho? the ſucceſſion ſnould 
at laſt open' to the grantee ; becauſe the granter 
might have afterwards had ifſue, which would 
ſucceed preferable to the grante. 
43. Neither of theſe paſſive titles take place, In what 
unleſs the ſubje& intermeddled with or diſponed theſe two 
be ſuch as the intromitter or receiver would ee oe 
ſucceed to, as heir: Hence, an heir of provi- | * 8 
ſion, immixing with heirſhip-moveables, or an 
heir of line intermeddling with, or accepting a 
right to ſuhjects provided to ſpecial. heirs, in- 
eurs no * * title. In this alſo, theſe two 
paſſive titles agree, that the intromiſſion in both 
muſt be after the death of the anceſtor; for 
there can be no ter mini habiles of a paſſive title, 
while the anceſtor is alive. But, in the follow- | 
ing reſpects they differ: 1. Gi pro herede, in what 
being a vicious paſſive title founded upon a they dif- 
quaſi-delict, viz. intromiſſion without the or- 
der of law, cannot be objected againſt the de- 
linquent's heir, if proceſs has not been litiſcon- 
Fe "CC: ' teſted, 


Propon- 


teſted; while the delinquent himſelf was alive; 

4. I. 40.; whereas the  /ucceſor- tizulo lucrativo 

is by the acceptance of the diſpoſition, under. 
ſtood to have entered into a tacit! contract with 

the granter's creditors, by which he under. 

takes the burden of their debts; and all ac. 

tions founded on contract are tranſmiſſible a. 

gainſt heirs. 2. The right accepted by the /uc- 
cCeſſor titulo lucrative, gives him an active title, 
hereby procels of relief is competent to him 

ainſt the executors of the anceſtor, for ſuch 

of the moveable. debts as he has paid; whereas 

he who behaves as heir, not being heir active, 

has, in Lord Stair's opinion, no. title. in, {trig 

law (though that rigour may be ſoftened by 
equity, St. 3. 6. 19.) to ſue for relief, either a- 

gainſt the executors, or any other heir who 

may be liable before him, unleſs he has taken 

care to get an aſſignation from the creditor up- 

on payment: But this does not bar him from 
the benefit of diſcuſſion, which is an excep- 
tion or defence, and ſo requires no active title. 
44. An apparent heir, who 1s cited by the 


* 


ing Bete anceſtor's creditor in a proceſs for payment, 
ces againſt if he offers any peremptory defence againſt 
the ance · the flebt, incurs a paſſive title; for he can have 


ſtor's debt, no intereſt to object againſt it, but in the cha- 


racter of heir, 11. Feb. 1713, Lundy. In the 
and notre: ſame manner, the heir's not renouncing upon a 
nouncing charge to enter heir, infers it: But the effect of 
upon a both theſe is limited to the ſpecial debt purſued 
charge to for, or charged upon; for the deeds from 


e are which ſuch. repreſentation is inferred, being 


nol private, can operate only in favour of the ſpecial 
___ creditor; at koſe ful the proceſs or charge 

is raiſed; | This paſſive title which is inferred 
-trom the heir's not renouncing, has no af 


*. — — 


j 
— 
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till aloe: Pals: againſt him; and even a re- 
nunciation offered aſter Ache if the decree be 
in abſence, will entitle the heir to a ſuſpenſion 
of all diligence againſt his perſon and de 
compevent! upon his anceſtor's debt. 
45. By the principles of the feudal . 


heir? when he is to complete his titles by ipe- 1 enter- 
cial ſervice, muſt neceſſarily paſs over his im- ing to a2 


mediate anceſtor, e. g. his father, if he was more re. 
mote pre- 


not infeft; and ſerve heir to that anceſtor who dec 
was laſt veſt and ſeiſed in the right, and in 


whoſe hereditas- jacent the right muſt remain, 


till a title be connected thereto from him. As 
this bore hard upon creditors, who might think 


themſelves ſecure in contracting with a perſon | 


whom they ſaw for ſome time in the poſſeſſion 
of an eſtate, and from thence conclude that it 
was legally veſted in him, it is therefore provi- 
ded, by 1695, c. 24. that every perſon, paſ- 
ſing over his immediate anceſtor who had been 
three years in poſſeſſion, and ſerving heir, or 
ſucceeding by adjudication on his on bond to 
one more remote, ſhall be liable for the debts 
and deeds of the perſon interjected, to the va- 
lue of the ſeſtate to which he is ſerved. This 
ſtatute being correctory of the feudal maxims, 
has been ſtrictly interpreted, ſo as not to extend 


to the gratuitous deeds of the perſons interject- 


ed, K. 74.; nor to the caſe where the interject. 
ed perſon was a naked fiar, and poſſeſſed only 


civilly, through the liferenter, 25. June 1745, 


Bogie. If an r in place of completing his 


8 


titles, by adjudging upon his own bond, or by 


entering to his remote predeceſſor, which are | 


the only caſes expreſsly guarded againſt by the 
ſtatute, ſhall poſſeſs the lands in the bare right 


of Wen it ang been found, once and 


again, 


N 


wr 


\ 
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„8. Jan. 1736, Lady Rartar, —. Nero Coll. 


2226 No. 1. z but this point is ſtill called in 


5 n, perhaps not without ſome reaſon; 
for, eee ee 
every heir, ſhall-effeftually ſecure againſt a paſ- 
__ five title, the intention of the ſtatute may be 
„ utterly defeated. 
Redudion 46. Our law, Fromd. ics jealouſy: nk; the weak- 
bythe heir neſs of mankind, while under ſickneſs, and of 
ex capite the importunity of friends in that conjuncture, 
ni. has declared that all deeds affecting . 
they be granted by a perſon on deathbed, 
after: 2 2 that ſickneſs which ene 
death), to the damage of the heir, are — 
tual, R. M. 1, 2. c. 18. § 7. et ſega. except where 
the debts of the granter har Thais him under 
a neceſſity to alien his lands, St. Gul. c. 13. $ 2. 
As this law of deathbed is founded ſolely in 
the privilege of the heir, deathbed deads 
when conſented to by the heir, are not redu- 
cible, 8 . 18. $ 16. The term pro- 
perly- op to deathbed is 1 Mie, 
which is underſtood a ſtate of health; ay 
gets that name, becauſe perſons in health have 
the legitima poteſtas, or lawful power of diipo- 
ling of their property at pleaſure. - e 
Whatcon- | 47. The two extremes being provek.: of the 
ſtitutes a granter's ſickneſs immediately before 
deathbed and of his death following it, tho” at the greateſt 
| 5 ed diſtance of time, did, by our former law, found 
excluded à preſumption that the. deed was granted in 
by recon- leclo. St. 3. 4. 28. which could not have been 
valeſ· elided, but by a omg proof of the granter's 


m— or .convaleſcence ;/ but now the allegation of 
= DOE deathbed is alſo excluded, by his having lived 


after the "_ oy aſter 6gning the deed, W c. 4: 


in, that the penalty of the act does not reach 


oa = 


PT. | 
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The logal e, evidence of convaleſcence is the 
”s having been, after the date of the 
Joes, at kirk OR market unſupported; for a 
proof of _—_— _ ee g Rr from 
allen 2 1671, cred. o merino. 
The — to — or market mult be perform- 
ed when people are met together in the church, 
or church- yard, for any public meeting, civil . 
or eccleſiaſtical, or in the market-place at the 
time of public market, Adr S. 29. Feb. 1692. 
No other proof of convaleſcence is receivable, 
becauſe: at kirk and market there are always 
preſent unſuſpected witneſſes, which we can 
hardly be ſure of in any other caſe. 

48. The privilege of ſetting aſide deeds ex To what 
capite lecli, is competent to all heirs, not to heirs is 
heirs.of line only, but of conqueſt, tailzie, or this reduc- 
proviſion; not only to the immediate, but to ee 
remoter heirs, as ſoon as the ſucceſſion opens * Ee 
to them, though the deed in diſpute ſhould not 
appear hurtful to the immediate heir of the 
granter, K. 33. But, where it is conſented to, 
or ratified by the immediate heir, it is ſecured 
againſt all challenge even from the remoter; 
for ſuch conſent; has the effect of a fdtio brevis 
manus ; the dying perſon is conſidered as diſ- 
poning habe ham and he to the ſtranger in , 
whoſe fayour the deed was really granted: Yet YL 
the immediate heir cannot, by any antecedent 
writing, renounce. his rig ht of reduction, and 
thereby. give ſtrength to — that may be af. 
terwards granted in lecto to his hurt; for no pri 
vate renunciation ean authoriſe a perſon to act 
contrary to public law; and ſuch renunciatioon 
is preſumed to be extorted through the fear of 
exheredation, 4. Dec. 1733, _ If the heir 
road this privilege. of — 
| creditor 
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dor may, by adjudication; KITTY it to 

himſelf, 2. 12. 3. or he may, without adjudica, 

tion, reduce the deed, libelling upon his intereſ; 

= _as'creditor to the heir: But the granter's cre, 

ditors, tho“ their caſe is more favourable than 

that of the heir, have no right to this privilege, 

in regard that the law of deathbed was intro. 

# duced, not in behalf of the granter himſelf, but 

of his heir, Dalr. 110. He who is entered by 

precept of clare conſtat, or by haſp and ſtaple, 

5 has an active title as heir; and, conſequenth, 

3 3 may reduce alienations in leftay of the Tpecial 
4 | ſubjects to which he is entered. 

| wat 49. The law of deathbed ſtrikes ee ür 

rights may poſitions of every ſubject to which the heir 

| be thus ſet would have ſucceeded, or from which he would 

 afidezeven have had any benefit, had it not been ſo diſpo- 


rs; w © ned. Hence the alienation, even of move. 

LEE > ables, may be ſet aſide where the heir has an 

intereſt ; as, 1. Of heirſhip moveables. 2. Of 
+: conqueſt provided to the heir of à marriage, 
8 55 . tho* the fubjed of it ſhould be moveable, K. 32. 


3. An heir may reduce the aſſignation of : 


moveable ſubject, granted by his anceſtor, 


where the moveable eſtate of the deceaſed is 

not ſufficiènt for his moveable debts ; that fo 

the moveable eſtate may be enlarged, and the 

2 heritage ſaved from the diligence of perſonal 

; but not 8 mu July 1707, Cowie." Deathbed 

E - ' deeds | ed in conſequence of a full or pro- 

granted a per © igation in liege pouſtie; are not ſubject to 

4 of editing 3 "ur, where \fle-attecedend- 'obliga- 
quence 

a prior o- tion is merely natural, they are reducible, A. 

bien 27. By 12 reaſon, the deceaſed cannot, 

by a deed ly voluntary, alter the nature 

of his eſtate on 2 to the prejudice of 

| yo «ps as from heritable to make it. mow 

able; 
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able; but, if he ſhould, in liege pouſtie, exclude 


his apparent heir, by an irrevocable deed con- 
taining reſerved faculties, the heir cannot be 


heard to quarrel the exerciſe of theſe faculties 
on deathbed ; ſince he loſes the character of 


heir, by the irreyocable deed diveſting the diſ- 
poner, and ſo has no intereſt to reduce any po- 
ſterior deed. 


Fo, The proper method for affecting the he- Competi- 
ritable eſtate of a perſon deceaſed, either for tion be- 
his own debt, or for that of his heir, has been tween the 
explained, 2. 12. 7 In a competition between of the de- 

he deceaſed and of the heir, ceaſed and 
the Roman law, J. 1. I 1. de ſepar.; and, after of the heir. 


the creditors of t 


their example, ours, 1661, c. 24. has juſtly 


preferred the creditors of the deceaſed, as e- | 


very. man's eſtate ought to be liable, in the firſt 


place, for his own debt, But this preference 


is, by, the ſtatute, limited to the caſe where the 


creditors of the. deceaſed have uſed diligence ' 


againſt their debtor's eſtate, within three years 
from his death ; and therefore the heir's cre- 


ditors may, after that period, affect it for their 
own, payment. By a ſubſequent branch of this 
act, all diſpoſitions by an heir of the anceſtor's - 
eſtate, within a year after his death, are null, 
in ſo far as they are hurtful to the creditors of 
the anceſtor. This takes place, tho? theſe 
creditors ſhould have uſed no diligence, Falc. 


vol. 1. 219. ; and even where the diſpoſitions 


are granted after the year, they ſeem, by the 


firſt part of the act, to be ineffeQual againſt 


the creditors of the deceaſed, who have uſed 
diligence within the three years. This act 
appears, from its whole tenor, to relate onl 
to heritage, 17. June 1712, Ker, and fo is 
22 ** ö MI. 1 "a AK - > . 
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. of a- decifin concerning  moveables " 9. Feb, 
1711, Graham, eſpecially after the act 1695, 
i 28-02 


Tir. 9. Of Succeſſion in Moveable.. 


Rules of P. the ſucceſſion of moveable rights, it is an 
moveable ¶ univerſal rule, that the next in degree to the 
| OD deceaſed (or next of kin) fucceeds to the whole; WM : 
| and if there are two or more equally near, all 
of them ſucceed by equal parts, without that 
prerogative, which takes place in heritage, of | 
the eldeſt fon over the younger, or males over. 
females. . Neither does the right of repreſen. | 
: | tation, explained 3. 8. 4. obtain in the ſucceſ. Ml * 
ſion of moveables, except in the fingle caſe of 
a competition between the full blood and the | 
half blood; for a Ty the full blood will | 
be preferred before a brother by the half blood, 
tho? ſhe is by one degree more remote from 

the deceaſed than her uncle. Where the e. 
ſtate of a perſon deceaſed conſiſts partly of he- 
ritage, and partly of moveables, the heir in the 
heritage has no ſhare of the moveables, if there 
| | are others ks near in degree to the deceaſed a 
Collation himſelf: But where the heir, in ſuch cafe, finds MW 
by the it his intereſt to renounce his excluſive claim to 
heir. the heritage, and betake himſelf to his right as Ml © 
done of the next of kin, he may collate or com- 
municate the heritage with the others, who, in 
their turn, muſt collate the moveables with him; 
ſo that the whole is thrown into one maſs, 
and divided equally among all of them. This 
doctrine holds, not only in the line of deſcend- 
ents, but of collaterals, 1743, ' Chancellor : 
for it was introduced, that the heir might in 
| 9 | no 


| 


= 
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nd caſe fare worſe. than the POOR of 
kin. 


2. One may ſettle his moyeable eſtate upon Succet: 
whom, he. pleaſes, excluding the legal ſuccel- ne 2 
ſor, by a teſtament; which is a written decla- e, * 
ration, of what a perſon wills to be done with gegina- 
his. moveable. eſtate, after his death. No te- tion. 2 2 
ſtamentary deed: is effectual, till the death Teſta- 
of the teſtator, who. may therefore revoke nt . 

at pleaſure, or. make a new one, by which the 
fr loſes its force; and hence teſtaments are | 

called, laſt; or latter-wills. T eſtaments, in „5 
their ri acceptation, muſt contain a nomi- — 
nation of executors, i. e. of perſons appointed 8 
to adminiſter the ſucceſſion according to the will tors. 
of the deceaſed; Yet nothing hinders one from 

a ſettlement of moveables, in favour. of 

an univerſal legatee, tho' he , ſhould not have 5M 
wn executors; and, on the other part, a +. 
teſtament where executors are appointed, is N - 
valid, tho' the perſon, who is to have the 488 
right of ſucceſſion, ſhould not be named. AP VV 
this laſt caſe, if the executor nominated be a ger na- 1 
ſtranger, i. e. one who has no legal Intereſt med exe- 2 
in the moveable eſtate, he is merely a truſtee, N | 
accountable to the next of kin; but he may able to 
retain a third of the dead's s part, (explained 5 the next 
6.), for his trouble in executing the teſtament; of kin. 
in payment of which, legacies, if any be left 
to him, muſt be imputed, 1617, c. 14. The Es 
heir, if he be named executor, has right to tze 
third as a, ſtranger; but if one be named, who 
bas an intereſt in the legal ſucceſſion, he has 
no allowance, unleſs ſuch intereſt be leſs than a | 
third. Nuncupative or verbal teſtaments 25 ME. - 
nt, bythe law of Scotland, & e for Wy pative RA 

4 i ſtament. 3 


\ 
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2 the nomination of an executor, let the 
ubject of the ſucceſſion be ever ſo ſmall: But 
verbal legacies, not exceeding L. 100 Scots, are 
ſuſtained; and even where they are granted for 

more, they are ineffectual, only as to the excels, | 
Legacy, 5 A legacy is a donation by the deceaſed, 
tds be paid by the executor to the legatee. It 
may be granted, either in the teſtament, or in 

| a ſeparate writing. Legacies are not due till 
not due the granter's death; and conſequently they can 
till the tranſmit no right to the executors of the lega- 
granter's tee, in the event that the granter ſurvives him. 
Ts. By the Roman law, if one bequeathed a ſub. ' 
Legatum ject, knowing that it was not his own, the heir 
rei alienac. muſt either have purchaſed it for the legatee, 
or paid him the value; for otherwiſe * le- 

gacy could have no effect. Where the teſta- 

tor rei alienae believed the ſubje& to belong 

to himſelf, which is in dubio, to be preſumed, 

neither the thing nor its value could be claim- 

ed; becauſe it was not to be ſuppoſed he would 

have burthened his heir, if he had known that 

the ſubje& had belonged to another, $4. inf. 

de legat. Theſe rules hold alſo by the uſage of 
Scotland, 16. June 1664, Murray, —24. June 
1664, Falconer; and they are juſtly extended e- 
ven fir" apr of ſubjects which truly belonged 

to the teſtator, but which are not tranſmiſſible 


* * 


Legacy by teſtament. Thus the legacy of an heritable 


of an he · bond due to the teſtator himſelf, which he could 
ritable not but know was heritable, and conſequently not 
bond. deviſeable by teſtament, falls, by our practice, 
under the rule of legacies rei alienae ſcienter lega- 
ER 674, Cranſton.— Falc. 19. Fuly 17 45, 
V 
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dy alia to Pech. There is. this ſeparate 
ground why the legacy of an heritable bond, 
' left ina teſtament, in which the teſtator's heir 
is named executor, and-univerſal legatary, can- 
not be queſtioned -by the-executor, namely, that 
he ought not to take the benefit of the teſta- 
ment as executor ; and at the ſame time, in the 
character of heir, decline making payment to the 
legatee of the ſpecial heritable bond bequea- 
thed to him by that teſtament. Where a move- 
able bond is by queathed, for which the teſtator 
has afterwards —— an heritable ſecurity, his 
altering the nature of the ſubject imports a re- 
vocationof the legacy, 8. July 1673, Edmonton. 
a1 Legacies, where they are general, i. e. l 
* , certain ſum of money indefinitely, give legacy: 
atee no. right in any one debt or hl 

jd; te can only inſiſt in a perſonal action 
; Ro the executor for payment out of the 
teſtator's effects. A ſpecial legacy, i. e. of Special 
a particular debt due to the deceaſed, or of a legacy 
di , _ belonging to him, is of the 2 
80 x y which the pro- 
3 — _ the e ſpeci debt or Jubiec: velts, up- 
on the . Ae s death, in the legatee, who 
can therefore directly ſue the e. or pol- 
ſeſſor: Yet, as no legacy can be claimed till 
the debts are paid, the executor mult be cited 
in ſuch proceſs, that it may be known whe- 
ther there are free effects ſufficient for anſwer- 

- ing the legacy. Where there i is not enough and is not 
for payment of all the legacies, each of the ſubjea to 
general legatees muſt ſuffer a proportional abate- 

_ abatement: But a ſpecial legatee gets his le- . 
E entire, tho there ſhould be nothing over ciencies. 


* of the n nd. on the * 
2 


* 8 1 Book: Il. | 


he has no claim; if the debt Dota "FOO a 

= ſhould periſh, +> ico ws revert of the q 

ee execu be. | 0 

N Who can. | . r aber, eren bott * 

. * curators, wives without their huſbands, . 

| And perſons interdicted without their interdic- : 

LF ** © *tors; but baſtards cannot teſt, except in the 

4 - ___- eaſes afterwards ſet 1 10:4. A2 
=_-- certain ſhare of the good * ning -under the 
._ __ _communionthat'is nl. Finch on enge be- 
Et: N longs, upon the huſband*s deceaſe, to his widow, 
* _ fare relictae, and a certain ſhare to the children, 
RE called the legitime, portion- natural, or bairns 
part of gear; one who has a wife or children, 
thoꝰ he be the abfolute adminiſtrator of all theſe 
2h oe | goods during his life, and conſequently may 

1 alien them by a deed inter vivor in liege pouſtie, 

| eren gratuitouſly, if no fraudulent intention to 
| - diſappoint the wife or children ſhall 3 

One can- 1. 6. 7. ; yet cannot impair their ſhares 


— . towly on en Tee” ar oeds eſe 6 _ | 


- | . | a — 5 , 1 © 


e "bf Gels be Vide i" niche Berman bo 
ict or le- ments do not operate all the death. of the te- 
- gitime. ſtator, at which period the diviſion of the 
MY oods in communion have their full effect in | 
| $4 IF wont of the widow and children. e 2 
Diviſion 6. If a perſon. deceaſed leaves a widow, Þut 
of a teſta- no child; his teſtament; or, in other words, the 
—_—_ Fe goods in communion, divide in two; one "half | 
_ widow or goes tothe widow, the other is the-dead*'s s part, 
children; 1. e. the abſolute property of the deceaſed, on 
wich be can teſt, and which falls to his next 
' - - - of kin, if he dies inteſtate, Where he leaves 


dw, ths m_w mp A 


=” * gs © © 


children, one or * no widow, the chil - 
N dren | 
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den get ade half as their e ; the other | 
half is ' the-dead*s part, which falls alſo to the 
children, if the father has not teſted upon it. If 
he leaves both widow and children, the diviſion 
is tripartite; the wife takes one third by her- 


ſelf, another falls, as legitime to the children, 
equally among them, or even to 8e child, 
tho he ſhould ſucceed to the heritage, 12. Jun. 


168 7, 5 Trotter; the remaining third is the dead's 

part Where the wife predeceaſes without in el 
children, one half is retained by the huſband, the wiſe's 
the other falls to her Dert of kin: Where ue prede- 
leaves children, the diviſion ought alſo to be - gs 


bipartite, *by the common rules of ſociety, 


ſince no legitime is (truly due on a mother's 


death; yet it is in practice tripartite; two 
thirds remain with the forviving father, as if 


one third were due to him proprio: nomine, and 
another as adminiſtrator of the legitime for his 
children; the remaining third, being the wife's 


ſhare, goes to her thitdren,: whether ol that or 
ay former marriage, er p are all equally 
her next of kin. 


7. Before a teſtament can be. divided, the ww... | 7 
debts owing by the deceaſed are to be deduc- debts af. 


ted; for all executry muſt be free. As. the huſ- fect the 


band has the full power of burdening 


ſo leſſen the legitime and the ſhare of the relict, 


as well as the dead's part. His funeral charges, 8 


and the mournings and alimony due to the wi- 
dew, are conſidered as his proper debts, 20. 


Juns 1713, Moncrie; but the legacies, or other 
rights, granted by him on death- 


gratuitous 


"bed; affect only the/dead*s part. Bonds bear- and what 
ing intereſt, due by the deceaſed, cannot di- affect mn 
- miniſh the reliet's hare, becauſe ſuch bonds, the dead's 

when 


the goods whole ex- 
in communion, kis debts affect the whole, nc 


* 


Part. 


398 4 Of Succeſſion Book Hl, 


when due to the deceaſed, do not increaſe i, 
466 f, c. 32. The funeral charges of the wife 
predeceaſing, fall wholly on her executors, who 
Have right to her ſhare. Where the deceaſed 
leaves no family, neither huſband, wife, nor 

child, the ue no divigon, but all 

* the dead's part. 


What 8. — whole Mas of the huſband, not on. 
children iy b. which was diſſalved by hi 
ted to: the dea wy by any former marriage, has an e. 


ö legitime. qual intereſt in the 1 otherwiſe the 
"uy et children of the firſt N would be cut out, 
as they could not claim the legitime during | 
_ their father's life. But no legitime is due, 1. 
Vpon the death of a mother. 2. Neither is it 
ne to Wärmen; upon the death of x 
g perhaps, becauſe the immediate 
father is Named to have renounced that right 
before his death, receiving his juſt _ 
of the effects Fs. deceaſed. - Nor, 3. I 
cehndren foris-familiated, i. e. to ſuch — 
_ ring renounced the legitime, are no longer Ml © 
conſidered as in familia, and ſs are excluded 
from any farther ſhare of the moveable eftat 
czas they have 3 received. 1 
Renun- 9 As the right of legitime is ſtrongly found | 
ciation of ed in nature, the renunciation of it is not to 
dhe lep, be inferred by implication ; neither by the WY | 
inferred ; ehild's carrying on an employment by himſcl, W 
N nor by his marriage, nor even by his accepting I | 
a proviſion from his father, unleſs.it ſpecially I + 
bear to be i — ſatisfaction of the legitime. Re: 
its effects. nunciation by a child, of his claim of legi- i 
time, has the ſame effect as his death, in favour 
of the other children entitled thereto ; and con- 
f 1 2 N 15 ſhare . —— divide 
= 5 | : *  amongh 


Ss wy was ww T9 — -. - 
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amongſt the reſt ; but he does not — loſe 
his right to the dead's part, if he does not alſo 


renounce his ſhare in the father's executry; 


ſee Anon. 101. Nay, his renunciation of the 
legitime, where he is only the younger child, 
has the effect to convert the whole ſubj ect 
thereof into dead's part, which will therefore 


fall to the renouncer himſelf as next of kin, if 
the heir be not willing to collate ms "heyitage 7 


vith him, Talc. 2. 62. 


10. For preſerving an equality among all Collation 


the children, who continue entitled to the legi- among che 


time, we have adopted the Roman doctrine of 
collatio bonorum ; whereby the child, who has 
got a proviſion from his father, is obliged to 


collate it with the others, and impute it towards 
his own ſhare of the legitime; but if, from the 


deed of proviſion, the father ſhall appear to 
have intended it as a praccipuum to the child, 


collation is excluded. This intention was pre- 


ſumed, from a clauſe, that the child was to 


continue a bairn in the houſe, 18. Nov. 1737, 


Beg. A child is not bound to collate an heri- in what 
table rabjea provided to him, becauſe the le- caſes ex- 
zitime is not impaired by fuch proviſion, 14. 2 81 
Feb. 1677, D. Buccleugh. As this collation 
takes place only in queſtions among children 

who are entitled to the legitime, the relict is 

not bound to collate donations given her by 


her huſband, in order to increaſe the 4 5 
and, on the other part, the children 


obliged to collate their proviſions, in order 0 | 
increaſe her ſhare. . 


younger 


* 


11. As an heir in heritage muſt complete * Confrma- 
titles by „ ſo an executor is not veſted tion. 


in the right the moveable eſtate of pix 


. — | Book . 


ceaſed; atthout confirmation; a there. 


fore is called, by ſome lawyers, tho“ impro- 


perly, the aditio hereditatis in mobilibus. Con-. 


fflirmation is a ſentence of the Commiſlary or 


Quot of 
teſta- 
| ments. 


Biſhop's court, impowering an executor,, one 
or more, upon making inventory of the move. 
ables pertaining to the deceaſed, to recover, 


poſſeſs, and adminiſter them, either in behalf 


of themſelves, or of others intereſted therein. 
The Biſhop was, in all confirmations, entitled 


to the twentieth part of the moveables, called 


the quot of the teſtament, which was anciently 


computed, without deduction of debts. Quots 


Were firſt prohibited, during the uſurpation, by 


1641, c. 61. which act was revived by 1661, c. 
28. They were ſoon thereafter reſtored, 1 669, 


C. 19. with this reſtriction, that they ſhould be 


Before 


- what 


commiſ- 
1 


muſt the 
teſtament 


be confir- 


paid out of the free gear, deductis debitis ; and 
now they are again prohibited, 1701, c. 14. 
without prejudice to the dues of court payable 
at confirmation. Teſtaments muſt be confirmed. 


in the commiſlariot where the deceaſed had 


his principal dwelling-houſe at his death, 7. 


Feb. 1672, Commiſſ. of Edinburgh, —New Coll. 
7. If he had no fixed reſidence, or died in a 
reign. country, the confirmation muſt, be at 


Edinburgh, as the commune forum; but if he went 


abroad. with an intention to return, the com- 


miſſariot within which he reſided, before he 


Ons is the en e 146, 
c. 89. 


12. Confirmation proceeds, upon. an edi, 


_ ' which is affixed on the dobr of the pariſh 
-  chureh where 
to intimate to 

dee e * . a days 


e. deceaſed dwelt, and ſerves 
concerned, the day of 1 


2 yoo 


PE: 


after publiſhing the edict. In- a comp Confirma- 
for the office of executor, the — pre- ny nf 
fers, primo loco, the perſon named to it by the aue 269m 
deceaſed himſelf, whoſe nomination he ratifies tary; 
or confirms, without any previous decerniture; 
this is called the confirmation of a teſtament : 
teſtamentary. In default of an executor-na- 
med by the deceaſed, univerſal. diſponees -are, - 
| by the 2883 practice, preferred, Neo Coll. 
| ; after them, the next of kin, then che re- 
ks. chen creditors, and laſtly, ſpecial legatees. 
All theſe muſt be decerned executors, by a ſais. of A WY 
tence called a decree dative; and, if afterwards ſtament 
they incline to confirm, the Commiſfary au- dative. 
thoriſes them to adminiſter, upon their making 
inventory, and giving ſecurity to make the 
ſubje& thereof forthcoming to all having in- 
tereſt; which is called the Gora of 4 
teſtament dativeG. 

13. Executors were, by our ancient proc- Canfie- . 
tice, obliged to confirm. the whole moveable mation 
eſtate of the deceaſed, and for that end it he- muſt be 
hoved them to give up the inventory on oath, . «of 
Cr. 348, $ 2.—Hope Min. Pr. p. 25. and, if any 40:4. 5 
new_ſubje& came afterwards to their know- 
ledge, they were allowed to add it to the prin- 
cipal teſtament; but now the Commiſſaries 
muſt admit whatever inventories are = | 
New Coll. 88. Where no perſon applied for the General 
office, the Biſhop, that he might be ſecured of aer. 

kis quot, could, Ar” our former practice, charge charging 
all having intereſt to confirm, upon general e 
letters of horning; and if chere was no appear - now diſ. 
ance, he preferred to the office his on procu- charged. 
rator-fiſcal, who was thereby entitled to the 
vhole dead's part, till one having an intereſt 


„ 0 7 
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- executor ſurrogate, i i. e. executor in hls room.; 3 
baut all charges to confirm are now prohibited, 
1 except at the ſuit of the widow, children, or 
others having intereſt, by 1690, c. 26. 
The cre- 14. A creditor, whoſe debtor's teſtament i is 
ditor of already confirmed, may ſue the . who 
the de- holds tho office for all concerned, to make pay- 
ceaſed | ment of his debt. Where there is no confir- 
| hs, ah mation, he himſelf may. apply for the office, 
cutor, or and confirm as executor-creditor ; which en- 
P may him- titles him to ſue for, and receive the ſubje& 
felf con- confirmed, for his own payment: And, where 
wine” one applies for a confirmation, as executor-cre- 
3 . nt _ ditor, every co-creditor may apply to be con- 
= joined with him in the office... As this kind of 
| „ confirmation it ſimply a form of dili gence, cre- 
4 1 are, by Act S. 14. Nov. 8 exempted 
the neceſlity of confirming. more than the 
amount of their debt. 
„5. A creditor, whoſe debt has not han 
a conſtituted, or his claim not cloſed. by decree, 
debt not during the life of his debtor, has no title to 
2 4 _— demand directly the office of executor ua cxe- 
charge ditor; but he may charge the next of kin who 
the next ſtands off, to confirm, who muſt either renounce 
= of kin to within twenty days after. the charge, or be 
PT liable for the 6 ; and, if the next of kin re- 
nounces, the 7 may conſtitute his debt, 
- and obtain a decree. cognitionis. zau/a, againſt 
the hereditas. jacen of the moyeables, upon 
A credi- which he may confirm, as executor-cteditor to 
tor 85 the deceaſed, 1695, c. 41. Where one is cre- 
. ot ditor,..not to the/ deceaſed; but to his next-of 
| he may Kal who ſtands, per from confirming, he may, 


recover by the ne 2 tatute, 
his debt. M | 


F 
& + „ & 


„„ „ 
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ie 088 either by requiring the procura- 

onſet to . confirm 2a Wi to him, or by 
obtaining himſelf decerned executor-dative to 
. the Hecdblel, as if he were creditor to him, and 
not to his next of FP 

16. Where an executor has eber omitted Confir- 
t give up any of the effects belonging to the N 2 
deceaſed in inventory, or has eſtimated them male ap- 
below their juſt value, there is place'for'a new preciata. 
confirmation, ad omi iſa, wel male retiata, at 
the ſuit of any having intereſt. The eſtimate 

ut on the executry-goods, by this” deceaſed 
Fim, however low, muſt ſtand good as to 
the dead's part, over which he has full power. 3 
In this confirmation, the executor in the prin- In this 

cipal teſtament muſt be cited, becauſe it has the fort, the 
hr to exclude him from a part of the admi- 8 0. | 
niſtration to which his office entitles him; and, N "53 
if it appears that he has not omitted'or under: cited. 
valued any ſubject doloſe, the Commiſſary, in 
place of naming a *new executor, will ordain 
the ſubjects omitted, or the difference between 
the daten in the principal teſtament and | 
the true values, to de added thereto ; but, if 8 
dole ſhall be preſumed, the whole ſubject R 
teſtament WW omifa wel male appretiata, will 
be carried to him who' confirms it, to the ex. 
cluſion of the executor in the principal teſta- 
ment, F. 16. Feb. 1703, Robert ons.” ©. 
17. Execut „being an office, is not de Executry 
ſcendible to heir: : Where; therefore, there is ye _— 
but one executor, the office dies with himſelf; . 4 
if there are two, or more, it accrues to the | 
ſurvivors. Where all the executors happened 
to die, While any part of the teſtament remain- 5 
ed not executed, i. e. before they had obtained Executors 


Poſſeſſion, payment, decree, or new ſecurity 8 — 
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the. debts, in their own. name, an execut 
might, by our former practice, have "apa 
_ ad non executa: But now, for near a century, 
' confirmations ad non executa have been ſeldom 
U = wherever a tel 1 5 confirm- 
or the executor's own oof, g. g. b 
* next of Kin, or by an eee * 
own payment, ſqch confirmation is adjud- 
| _  ged to have the effect of an aſſignation, or pro- 
 - Euratory in rem ſuam.; whereby the full right of 
© the ſubjects confirmed, and conſequently that 
pf execution, is tranſmitted. to the repreſenta- 
tives of the perſon confirming, 12. Feb. 1662, 
e Bells 23. Lane 1737, Mitchel. 
Legitime 18. The legitime and relict's ſhare, becauſe 
rm bart they are rights wing ex lege, in conſequence 
LO of the communion of goods, and of the natur 
without obligation upon fathers to give a certain por 
confirma- tion of their eſtates to their iſſue, operate iſo 
tion. jure, upon the father's death, in favour, of 
-. The Fees, and children; ang conſequently 
paſs from them, though they ſhould: die be- 
| fore confirmation, to their next of kin; 
The Whereas the dead's part, which falls to the 
dead's children or other next of kin in the way of ſuc- 
pore docs ceſhon, . Temains, if they ſhould die . 
2 confirming, in bonis of the firſt deceaſed ; 
ſo does not. deſcend to their next of kin, * 
may be confirmed by the perſon who, at the 
ttime of confirmation, is the next of kin to 
Special af. the firſt deceaſed. Special afſignations, though 
flignations neither intimated, nor made public, luring 1 5 
* and lega- life of the granter, carry to the aſſigney the 
eas right of the ſubjects afligned, ka Si con- 


5 . 


. ©, c. 26. Wo pecial l | 
gn nom, 30d Wb ſo fall ge 


ed. 1 al] 


N 


% 


Jan. 1729, Gorden. The next of kin, by the Poſſeſſion 
* poſſeſſion of | the ipſa u of moveables, of move - 


B W '* ables, e- 
acquires the property thereof without confirma- w. 60 
tion, and tranſmits it to his executors 14. Nov. confirm. 


1744, Macwhirter.  _ ka 1 | 

19. The confirmation of any one ſubject by Partial 

the next of kin, as it proves his right of blood, confirma- 
has been, by our later deciſions, adjudged to "Ig 4 

carry the whole executry out of the teſtament f kn 

of the deceaſed, even what was omitted; and tranfmits 

to tranſmit all to his own executors, 23. Jan. the 

1745, Executors of Murray. The confirma. whole. 
tion of a ſtranger, who is executor nominated, 

as it is merely a truſt for the next of kin, has 

the effect to eſtabliſh the right of the next of 

kin to the ſubjects confirmed, in the fame man- 

ner as if himſelf had confirmed them. As ex- Licenſe 
ecutor decerned, who is not willing to put him. . 8 25 
ſelf to the expence of confirming doubtful debts; onen. RR 
may, even before confirmation, ſue the debt- tion. 5 
ors of the deceaſed, if he gets a licenſe from 
the Commiſſary for that purpoſe: But ſuch 

licenſes being intended only for ſaving ex 
; pence, where there is a danger of getting no. 

thing, are granted, excludendo ſententiam; and, . 
therefore, if the executor ſhall, before con, 
firmation, take decree for the debt, the decree 

is null. Diligence uſed by an executor upon a 

leaſe falls, if he ſhould die before confrma-. — 

tion, ſince the licenſe is merely a perſonal per 
miſſion, which dies with the perſon licenſed, _ 
30. June 1705, Fackſom. 

20. Where there are two or more executors, Execu- 

they hold the office pro indiuiſo, or as one per- tors hold” 
ſon: All of them muſt therefore concur in the office. 
ſuing the debtors of the deceaſed, 8. March e. 


* * 
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to concur, he may be excluded from the 

cution, .,.. office, at the ſuit of the co-executors; but, after 
— a debt comes to be eſtabliſned in their perſon by 
vide a. decree, each executor may, by himſelf, ſue for 
mong his particular ſhare thereof; and the debtor 
. them. ' may ſafely make payment to ; of ſuch ſhare, 
e » March 1638, Semple. 'Yet a debtor. to the 
i BATH ar ef . 4 ght not to make payment of any 
; of his debt to an executor-creditor, without 

LM 8 of the other executors; becauſe 

the Tight of an executor-creditor depends en- 

tirely on the lawfulneſs of his debt, which 

the co-executors have an intereſt to inquire in- 
£o-execu- fo, before payment, 7. Mou. 1738, Inglis. As 
tors are l. al] the co-executors have an equa right in debts 
_—_ ; due ra the deceaſed, they are liable only pro rata 
proves in debts due by him, unleſs it ſhall appear, that 


5 he who is RY has by Himſelf intermeddled with 


- as much of the executry-effets, as the debt 
ſued for amounits'to, 22, Tuly 1630, Salmon. 


8 Execn- 
tors are 21. Executty, tho“ it be ſometimes ſaid. to 


_  nothabl carry a certain degree of repreſentation of the 
_ are deceaſed, 16 properly an office: 1 Executor 


incentarii. therefore are not fubſected to the debts due by 
the deceaſed, : beyond the value of the inven- 

tory; but, at the fame time, they are liable 

in diligence for making the inventory effec- 
Diligence tül to all Having p36 Fi A decree and re- 
preſtable gilter ered. horning 18 held to be ſufficient dili- 
by execu- gence 'againſt debtors.” An executor-creditor 
tors. who confirms more than his debt amounts to, 
is Hable in diligence for what he confirms; ſee 

Ele; 0? eld. 12. Nov. 3679. Executors are nat liable in 
tere en ſuch bonds "recovered. by 


cher — in ere „eh po 

2223 . — as Carried intereſt to the deceaſed,” 23. 
intereſt. 7 1747. E. 3 lee Falc. vol. 1 id 
x ecauſe 


— 
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becauſe ther office obliges chem to retain the 
ſums they have made effectual, in order to a di- 
ſtribution thereof, among all having intereſt. 
And, on the ſame principle, though an executor 
ſhould put out the executry-money, after it is 

in his hands, at intereſt, he is not liable in in 


tereſt; for, as by his office, he ought to have 
retained the moneys he lends on his wn riſk, 
and conſequently is entitled to the whole pro- 
fits, July 1730, ereditors of Thompſons: . 

22. Since executors are truſtees for all 2 Erst- Hy 
bene intereſt in the executry, they auer 
eren after the debts due to the deeeaſed are e: fra 
ſtabliſned in their own perſon, aſſign them to the having 
damage of thoſe concerned; nor ean the effects al. ef 
of the deceaſed... fall under che execttor's 
eſcheat, farther Rang 1 ro executor's proper in- 
tereſt reaches, ec. 1671, Gorden. On the 
fame ground, the creditors of the deceaſed may 8 
affect by diligence, not only the oxiginal fub- 
jets, conſiumed in the teſtament, but even 
bonds taken payable to the executar himſelf, i 
they were wes ak ranted as the value ef executry = 
goods; and hence alſo an executor muſt com- | 
e to * wy a png the execu- | 
try, the en t E In tranſacting 4 
the debts acquired b e himafer. confirmation, | 
from which period he became their comunon 
truſtee, 4. June 1747, — — . 2 20 | 

23. As there was no method to come at — "mn 5 
knowledge of: all the | perſonal. creditors: of a tors mar 
perſon deceaſed, executors might, at firſt; have 1 i 
paid primo venienti, to that creditor who ſirſt ;;. 
obtained a ſentenee; but, being judicial truſtees, 
they could not pay any debt without the au. ol 
* of a ſentence, * thoſe 3 \ 
ged., | 1 


- 


os Of Surteſfon Book I 


= leged, which always were, and ſtill * 
n preferable to every other debt. Under that 


may be 


name are comprehen 


pour the deceaſed/on-deathbed, phyſicians fees. du. 


ſentence.. ring that period, funeral charges, which include 
| whatever is neceſſary for the decent perform: 
ance of the funeral, New Coll. 57. and the 

And debts rent of his houſe, and his net wages, for 
due to the year or term current at his death. The 
ihe 2 executor might, by our former law, have alſo 
Bimſelf. retained the executry- effects, for the payment 
of his own debts, - 26. Jan. 1628, Adie, even 


tho he had obtained no wartant from the com- 


And te- miſſary to retain: And he could have paid the 
ſtamenta - debts which were acknowledged by the de- 
* . ceaſed himſelf in his 5 without ſen- 
tene; i, before payment, he was not inter- 
pelied by another creditor, 31. March, 1624; 

Pari paſſ L:Curryhilk+ But by Ad S. 28. Feb. 1662, 
1 all creditors, whoeither obtained themſelves con- 
* ad of by -firmed, or who cite the executor already con- 
2 -firmed; within fix months after their debtor's 
death, are preferred, pari paſſu, with thoſe who 
| have done more timely diligence: Since which 
- + _ a@; no executorican either - retain for his own 
| debt, or pay a teſtamentary debt, ſo as to ex- 


elude any creditor, who ſhall uſe diligence with - 
in the fix months, from the. benefit of the pari 


paſſu preference; neither can a decree for pay. 
ment of debt be obtained, in that period, ag 
nun executor becauſe, till tat term he ela ed, it 


| cannot be known how many. creditors may be 


b -M If no dili- 
gence . within ſix months, the ex- 
E 9 for his own debt, 


and 


ded, medicines furniſhed to 
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und pay the reſidue primo venienti; but if, be- Executor 
fore: actual payment upon a decree, another cannot 
creditor ſhould interpel him by a-citation;.the hg} ny 
exectitor muſt call} hat both, i in an action of multi- if inter- 
ple-poinding, that the laſt may have an op- pelled. 
rtunity of 3 to the other's ground 
of debt or diligence, 16. Dec, 16a, hitte | 
And he can make no payment, even:oni decree, 207 
without bringing into the field the teſtamentar 7/7 
creditors, becauſe he is interpelled as to theſe 
by the teſtament, which is his own. title, 8. "= 
March 163r,. Daß In a competition between | 
diligences uſed after the fix: months, the pre- 
ference was formerly; governed by the priority Prceitsor 
of the citations, Juiy 1723, Sir Ja. Gray citation af. 
But, by the later practice, the firſt citation ter the 6 
founds. no preference. by itſelf, 1 5. Feb. 1738, months 
Graeme. Such creditors : of the deceaſed: as as prefe. 
have uſed diligence within a year after. their rence. 
debtor's death, are preferable on the ſubjet 
of his teſtament to the creditors of his nent uf Creditors 
kin; but, after that period, theſe Poſtponed of — 
creditors have acceſs to ty in terms af the act f 
2095). Tun en 2 i ant - 
24. Executors e 10 be ddbaged F Exonera- 
of their truſt, and to have their accbunts ſet- tion of er- 
tled, inſiſted, by the old practice; for decrers of | 
exotierations before the:; commiſlaries, :;which - : 
pared yay uy eve a as afthe fundsbe-.... - IT 
longing to the deceaſed, and how they were az -k 
plied, St. 3. 8. 75. But this action is now di. 
uſed; and executors, when they are ſued bycre- 
ditors before the j competent, are admitted 
to plead, by way of exception, that the inven- 
tory is exhauſted by lawful payments. If there 
are der debts due to the deceaſed; which the 
p + executor | 


. * 7 


cexecutor has not been able to recover from the 


debtors, he will be exonered as to theſe, by 


producing to the court, decrees and regiſtered 
hornings; and by granting 8 thereof 


to the creditors on the executry, according to 
their ſeveral preferences, that ey may ſue for 


in their own names. 


Paſſive ti- þ 2 5. The on] paſſive title in 1 „ 


tle of viti- vitious intromiſſion, which may be defined, an 
ous intfo- unwarrantable intermeddling with the move- 
miſion ; able eſtate of a perſon deceaſed, without the or- 

. der of law. This is not confined, as the paſſive 
= titles in heritage are, to the perſons intereſted 
[ſtrikes ; in the ſucceſſion, but ſtrikes againſt all intro- 
-t; mittors 3. becauſe even ſtrangers, when attend- 


825 ing on dying perſons, have frequent opportu- 
nities of intermeddling with moveables, which 


are more eaſily abſtracted than 0 The 
from bare intermeddling infers this ve title, 
what ag, tho! che thing — with ſhould not be 


ir in infere applied to any uſe by the intromittor, 29. 


. Lune 1, Archibald. Where ak executor con- 
ng ie intermeddles with more than he has con- 
firmed, he incurs a paſſive title; fraud being, 

in the common caſe, preſumed, from his not gl- 
_—_ _  ving-up/in inventory the full ſubject intermed- 
dled with, 13. Dec. 1709, Drummond. Viti- 

Preſumed Ous in 
vitious in- Teb. 169 , in the ſpecial caſe where the repo- 
tromiſ- ſitories of a dying perſon are not ſealed up, as 
n0n, in-, ſoon as he becomes incapable of ſenſe, by his 
by at of neareſt relations; or, if he dies in a houſe not 
8 his own, own, they mult be ſealed by the maſter of 
ſuch houſe, and the keys delivered to the Judge 


ordinary, to be kept dy him, for th ben o | 


bn loans 3 


"a6 Tho 


is preſumed, by Ad S. 23. 


* 4 
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26. The paſſive title of vitious intromiſſion, Vitious 
takes wo eee 1. —— the ſubject intermed- rue 
dled with was trul part of the eſtate of the 3 
deceaſed, or caſe —— — before the mtro- where the 
miſſion, e. g. where the goods of one who died ſubjet 
at the horn are veſted in a donatary; or where was not 
there is an executor confirmed: For, in theſe * Gs; 
caſes, the intromittor is only accountable: to 5 

= donatary or executor, whoſe goods they 

dee ee . or confirmation. By ſpe- ? 

ute, 1696, c. 20. the confirmation f 

an ir an creditor, becauſe it is no mora than 

a ſtep of diligence, does not ſcreen a third 1 

intermeddling, from the paſſive title, unleſs he 

claims under the creditor confirmed; ubut tho 

he ſnould derive no right from the creditor7he 

| ſeems to be ſecured by the laſt words of the act, 

if his intromiſſion has been with the ſpecial fub- 

_ confirmed: 2. It is excluded by any pro- in intro- 
able title, or by any circumſtance that takes miſſion on 

off the preſumption of fraud; e. g. by a general. * 
diſpoſition of moveables, tho that is of elf an uh 
incomplete right without confirmation, 12. 

61666, Scot; or by the title of ſale, tho? the 

ſubject fold had truly belonged to the deceaſed, 

and not to the ſeller; or by the ſmall value of 

the thing intermeddled with, 22. Jun. 1213, 

Stark. In conſequence of chis rule, n 

intromiſſion, or cuſtadiae cauſa, by the wife or in intro- 

children, who only continue the poſſeſſion of the miſſion, 

deceaſed, in order to preſerve his 7 for the _— 

benefit of all concerned, infers no paſſive title. .- A 

27. Upon the fame principle, an intromit- Vitioſity 
tor, by confirming himſelf executor, and there - purged 
by ſubjecting himfelf to account, before action nn. 
be — * him on the paſſive titles, | 
| purges, 9 No es off Tithe "yy of his prior in. 
 tromiſhon : pf 


s III. 
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| rroitiffion'ri And where che intromittor is) one 


_ -  - whorisnitereſted in the ſucceſſion, e. goa relic 


vdr nent of kin, his confirmation, at any time 
ON UPS within a ye rm the death of the deceaſed; 
| will exchidethe faftve tile, notwithſtanding 


tors, he muſt, in a queſtion. with ene 
be conſidered as having 


a prior citation, 13. Der. 1709, Drummond. :. 


Gr vi this paſſive title 5 intended only for the ſe; 


curity of creditors; it cannot be ſued upon by 
—— ſince it ariſes ex delicto, it cannot 
be pleaded againſt the heir of the intromittor. 
As in delicts, any one of many deliquents may 
de ſubjected to the whole puniſhment; ſo any 
one of many intromittors may be ſued in ſoli- 
dum for the 's debt,” without calling the 


reſt; but:the-intromittor who pays, has an AC» 
tion of relief againſt the others for their ſfrare 


of it; for as all the penalties of vitious intromiſ. 
ſion are introduced ſdlely in favour-of:icredi. 


done no wrong to 


them; and more eſpecially in a queſtion with 


Mutual 


thoſe who were his fellow. intromittors. IH 


the intromittors are ſued jointly, they are lia · 

ble, not pro rata of their — intromiſſions, 

but pro dirili, 26. Novi 1626, Chalmers. 
13 1 Tbe whole of a0 debtör 80 nde zimt üb 


relief / be- jetted to the payment of his debts; and, there. 


twixt the 
heir and 
executor. 


. * : 


fore; both his heirs: and executors are liable for 
them, in a queſtion with ereditors. ; but as ſuc. 
ceſſion is by law divided into the heritable and 


the moveable eſtate, each of theſe ought, in a 


f | 22 between the ſeveral ſucceſſors, to bear 


" to the beir ho has paid a moveable 


burdens which naturally affect it. Action 


of relief is accordingly given, by 150g, c. 76. 
debt, a- 


gainſt — 5.6 and tho" the ſtatutæ enacts 
nothing concerning a relief to the executor a. 


. ; gainſt 


gs heritable debts, practice has, 
er paritate'irationiss extended it to that cale; © 
5. March 1d] This relief is not. 
— dy the deceaſed dchaving diſponed, 4 
ther his land: eſtate or: his anoveables, with! the 
durden of his whole debts ; for ſuch burden is 
not tobe conſtrued as an. aſteration of the legal 
— but merely as à farther-;{ecurity>to 
creditors, ſee Tulc. 1. 185. unleſs:the:comtrary- 


ee eee nene 


We ee a. ede e n. 
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＋ Y our mg be Ars andes grants, talen where 


11 to che vaſſal and to a ſpecial 0ortlep ef there i 18 i 


heirs, without ſettling the laſt termination up- no heir, 
on beirs:xhatſoever, returned tothe ſuperior, 0. arr 
upon failure of the ſpecial heirs therein connꝛ 
tained, Cr. 351. 1 —— 3 
. but now that feus are become pa. 
trimonial rights, the ſuperior is, by the genes 

ral opinion, held to be fully dveſted by ſuch 

grant, and the right deſcends to the waffal's 
heirs at law. And even Where a vaſſal dies, 
without leaving any heir who can prove the 
remoteſt propinquity to him, jit is not tlie ſu- 

perior, as the. old law ſtood, N. M. I. 2. Ce 55. 


1. 2. but the King, who ſucceeds ab daſt heir, 


both in the brittle and moveable eſtate f 
the deceaſed, in conſequence of ee quod : 
m— cedlit domino Regi n 1 al | 
2. If the lands, to which the King uc Ku 
be holden immediately of himſelf, the — 
is conſolidated with the ſu pers; 28 ff we: » ere the 
ſignation had been made in the. werf p 
hands. If they are holden of a ſubject, the himſelf: 
- King, who cannot be vaſſal to his own ſubject, 
6; | names 
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where „* IGOR) who, to! complete bis tile, 
ab- muſt obtain decree of declarator, in which 2 
edt. " general citation againſt all and ſundry is ſuff. 
_ cient,” 9r/'Fuly1666; Crawfurd, and thereaf, 

ter he is preſented to the ſuperior, by letters of 
preſentation from the King under the quarter. 
Teal, in which the ſuperior is charged to enter 
the donatary to the lands, with all the right's 

competent to the former vaſſal. The Whole 

eſtate of the deceaſed is, in this caſe, ſubjected 

to his debts, and to the widow's legal provi. 

ſions, 7. July 1629, Wallace; and may there. 
fore be affected, either by the adjudication or 

MW” confirmation of — according to the na- 
„% he, But, in the carrying on of 

ſuch — officers of ſtate, — the do- 

natary, muſt be cited as parties. Neither the 
King nor bis donatary is liable, beyond the va, 

lue of the ſucceſſion. A perſon who has no heir 

to ſucceed to him, cannat alien his heritage in 

lecta, to the prejudice of the King, who is en- 

titled to ſet aſide ſuch deed, in che character of 

ultimus heres, New Coll. 86. 

The King 3. A baſtard can have no legal heirs, except 

N ſucceeds thoſeiof: his own body ;- ſince there is no ſuc- 

5 «2% ceſſion but by the father, and a baſtard has no 

"he ba. certain father. The King, therefore, ſucceeds 
ard. to him, failing his lawful iſſue, as laſt heir. 
Baſtards "Tha: the 1 as abſolute 8 of: h 


cannot 


FS. | 


of legiti- 
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FRY he may teſt, without ſuch lettets;; and 3 
name tutors and curators to his iſſue, 8. March 1 they have 
1628, Muir; for, in ſuch caſe, the King can 1 
have no intereſt * the bee $ychil- __ 
dren being his la heirs. Letters of 1 « 
mation, is their clauſes be ever:fo ſtrong, = Effet of 
not enable the baſtard to ſucceed to his natural legitima:- 
father, to the excluſion of lawful heirs; for the tion. 
King cannot, by any prerogative, cut off the pri- 
vate right of third parties: But he may, by a 
ſpecial clauſe in letters of legitimation, renounce - 
his right to the baſtard's ſucceſſion,” failing his 
deſcendants, in favour of him who would have 
been the baſtard's heir, had he been born in 
lawful marriage; ſeeing ſuch renunciation' en- 8 
croaches upon no right gs TR awed — 5 
pry, New Coll, a. 79. E 1 

4. The legal rights of lochen, Weid Impedi- 
founded in marriage, can be claimed only by bY cxcceſion 
thoſe who are born in lawful marriage; the 
iſſue therefore of an unlawful marriage are — 
capable of ſucceſſion. Marriage entered into, 
after divorce for adultery, between the perſons 
guilty, is declared unlawful, and their iſſue in- 
capable. of ſucceeding, by 1600, c. 20. A 
baſtard is not only excluded, 1. From his fa- Baſtards 
ther's ſucceſſion, becauſe law knows no father, incapable 
who is not marked out by marriage; and, 2. 1 4 
From all heritable ſucceſſion, whether by the ; 
father or mother; becauſe he cannot be pro- 
nounced lawful heir by the inqueſt, in terms'of 
the brief; but alſo; 3. Fram-the moveable ſuc- 
ceſſion of. his mother; for, tho' the mother be 
known, the baſtard is not her lawful child, and 
legitimacy-is implied in all ſucceſſion deferred _- 
by. nw: 3 if a TAs tight be decerned | 

executor 


= 8 


2 Of lofi 


executor as, next of kin Anne mother; he 

Sls Re would, by conſequence, be entitled to an e 
al Hare of her moveable ſucceſſian, with any 
kat not 3 lawful children. A baſtard, though be 
ſucceſſion cannot c ſucceed jure ſanguinis, may ſucceed by 
| 25 52 deſtination, here he is ſpecially: called to the 

| n. fucceſſion, by an entail or teſtament. 
. Oertain perſons, tho“ born in kavefal. mar- 
| riage; are declared incapable of ſucceſſion: by 
Ars ex- ſtatute. The director of the chancery "Was, 
commu- -by:x6ag, al prohibited 
nicated xrgtour i in favour: of 
. perſons ted z and ſubfect ſuperi 
of . to refuſe brieves, and precepts of clure eonfeat 
fion? itt their fawour; but theſe! penalties are nov 
Aliens taken 1 ag. Aliens are, from 
cannot their all e to a foreign prince, incapable 
in feudal rights, without natura. 
2  lization, Hulk. a. 66.; ſee 1558, c. 65. 66. 
bo +1669, £71 That pare of theſe-ſtatutes, which 
poſes them alſo incapable of moveable' ſuc: 
- ceftion;thoughrit obtains, at this da in ſome o- 
cher countries, is not in force with us. Cbil- 
ren born in a foreign ſtate, whoſe fathers were 
natural born ſubjects and not attainted, are de- 
cClared naturul - born ſubhjects, by 4. Geo. Ic: 21. 
Ag 8 —— in, — profeſſing the = 

Hi religion, if they ſnall neglect, upon 

: Attaining che age of — 2 renounce its 
doctrines by a ed declaration, cannot ſuc- 


excommunica. 


coeed in heritage 5 but muſt give place to the 
next Proteſtant heir; who will hold the eſtate 
iff the-Popiſh "heir wer rr not, 

the irritancy, 

ese 17e 


to iſſue precepts on 


iors were left at liberty 


rr aa wc wc Oc owns a a ide ab. ole. w W 
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IrnzRTO = perſons and rights, the two Adions, 


N a. action are its third A 


odject, whereby perſons make their rights — . 
fectual. An A e defined, a 
regularly made and i 7 te in, before the — 


competent, for the attainin en or recovering of 
a right; and it ſuffers ſev —— accord- 
ing to the different natures of the rights pur- 
ſued upon. 


2. Actions are either real or perſonal. & real. and 
real action is that which ariſes from a ri right 5 


tha. = itſelf, * which therefrom may be 
Thus, an action for the recovery, even mn a 
moveable ſubject, when founded on a jus in re, 
is in the proper acceptation real; but real actions 
are, in vulgar ſpeech, confined to ſuch as are 
directed * heritable ſubjects. A perſonal 
action is founded only on an obligation un- 

dertaken for the performance of ſome fact, or 
the deliyery of fome ſubject; and therefore can 
be carried on againſt no other than the perſon 
obliged, or his heirs. Both rights are included in 
an infeftment of annualrent, which contains, not 
only a perſanal obligation on the granter to pay, 
but a, right of hypothec in the ſubject iti 


and therefore the creditor . can. ei f war od OD 


buy or his repreſentatives, in a perſonal ac- 
n 8 5 tion; 


Poinding 
of the 
ground, 


tions; and is ſo called, to diſtinguiſh it from 
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tion; or he may, for his payment, inſiſt in a 
real action of poinding the ground, againſt the 


poſſeſſors of the ſubje& affected, tho? they ſhould. 


not repreſent the granter, 2. 8. 15. 
- 3- Poinding of the ground, though it be pro- 
ly a diligence or an execution, is generally 
conſidered * lawyers. as a ſpecies of real ac. 


poinding; which is founded mere 
an obligation to pay. Every debitum 17 | 


whether legal'or- conventional, is a foundation 


for this action. It is therefore competent to 


an annualrenter, for the intereſt due upon his 
right; to a ſuperior, for his | 28 com 'or for 
| his non-entryichties before citation in a decla. 


rator, according to the diſtinction laid down, 


1 
4 
« 


is ' it againſt 


d? 


2. 5. 19.; and, in general, to all = gh 0 
debts which make a real burden on lands. — 
it 3 a real right, it may be dire 

that can be found on the lands 
— even cho the original debtor ſhould 
be diveſted of the property, in favour of a ſingu- 


lar faceefor 1. But, 1 1. Goods brought upon the 


ground by ſtr 


are not ſubject to this 
diligence, 6. Feb. 1659, Cullet. 2. Even the 
goods of a tenant cannot be poinded for more 


> than his term's tent, by 1469, c. 37. 3 il e. as 
| practice has explained it, for more than the 


tenant was de facto owing to his maſter of paſt 
rents, at the time of pee 4. Feb. 1674 
Wan Pitfoddels.' 

4. In 9 ground, ad only the 


natural poſſeſſors muſt be cited, but the pro- 


ound, ho We un obvious in- 
ue of che eauſe. Where there 


prietor of the 
tereſt in thee i 


" forechea8tonis brought againſt-landls that arc 


granted 
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granted in wadlet; the wadſetter muſt be cited, : 
who is really the proprietor, and not the rever- 


ſer who has the bare right of redemption: The 


defenders in this action are made parties, not as | 


debtors to the purſuer, but as proprietors” or 
polleflors of the lands affected; becauſe the 
proceſs being founded on a real right, affects 
the lands themſelves. A decree, therefore, 
when it is onee obtained upon it,” operates a- 
gainſt all ſingular ſucceſſors in the lands, with- ; 
out any new ſentence, 26. June 1662, Adam- 
ſom + Whereas in perſonal poinding, the goods 
are not poinded, as being on the ground ef 
any ſpecial lands, but as the goods of the pur- 
ſuer's debtor ; and therefore the warrant can- 
not extend againſt! the goods of any other" n 
the debtor, ; 
5. Actions are either ordinary or refei 
All actions are, in the ſenſe of this diviſion; 
dinary, which are not reſciſſory. Reſciſſory 
actions are divided, 1. Into actions of proper 


Effects of 
a decree 

of poind- 
ing the 


ground. 


. Ln 
+; ordinary 
and reſciſ- 


ſory. 


improbation. 2. Actions of reduction. improba- 


tion. 3. Actions of ſimple reduction. Pr 
improbations, which are brought for declaring 
writings falſe or "Oe are treated of below, 
4. 4. 34. of ſegq. . ReduRtion-improbation'is an 
action, whereby a perſotr'who may be hurt or 
affected by a writing, inſiſts for produeing or 


exhibiting it in court, in order to have it ſet a- 


ſide, or its effect aſcertained, under the certiſi- 


Reduc- 
e 


ae 


cation that the writing, if not produced, ſhall Certifica- 


be declared fulſe forged. This certifica- 
tion is a fiction of law, introduced that the 
production of writings may be the more effec- 
tually foreed, and therefore it operates only in 
favour of che purſuer; 2 that the writing, 
N | | though 


tion, 4 
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though declared falſe, continues in full * 
in all 


ledged grounds of falſehood, his Majeſty's 
Advocate, who is the public proſecutor of 


crimes, muſt concur in it. 

6. This action may be founded, either upon 
a real intereſt, or a perſonal. A proprietor of 
lands has a real intereſt to reduce all deeds 


to be equally ſtrong, whether the deeds in 


— flow from his author or not; yet, by 


hitherto, no writings can be called 


P 


| 1709, L. Innercauld. By our older forms, one 


granted by perſons with whom the purſuer 
connects a title, St. 4. 20. 14. F. 16. Dec. 


to lands was merely perfona], 


Z of thaſs-lepds, in br. 


under ſingular 
obliged to cite the defender's authors who were 


der to reduction; but now he may, if they be 
granted by his author, oe Jan. 1739, Keith. 


Where the writings called for were not granted 


to the defender himſelf, but conveyed to him 
titles, the purſuer was formerly 


liable to their diſponee in warrandice; but, to 


authors, 4a S. 16. Feb. N A reduction · 
improbation is founded on a perſonal intereſt, 


or a per- 
 fonal. ; 


unneceſſary delays, defenders are, by 
practice, ob ged to cite their own 


prevent unneceflary 


when one inſiſts for certification againſt deeds 


granted by himſelf, or by any of his anceſtors | 
whom he repreſents by ſervice ; but this is not 
competent to an apparent heir, becauſe he can 


nd intereſt till he be ſerved. 


7. As 


queſtions with third parties. Becauſe 
the — in this action, proceeds on al- 


affecting his eſtate: And though a purſuer's . 
intereſt, in conſequence of his property, appears 


— aw. tia wo we. A oO ©» Q3 -- 


_ n — ce © Cc a i ——_—_ 
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7 As the certification in this WOT draws Terms af- 
after it ſo heavy conſequences, three ſucceſſive ſigned for 
terms were, by the former cuſtom, aſſigned to Produc- 
the defenders for production, which are redu- 4225 
ced to two, by 1672, c. 16. F 25. concerning 
the Seffion. After the ſecond term is elapſed, 
intimation muſt be made judicially to the de- 
fender, to ſatisfy the production within ten 
days; and, till. theſe are alſo expired, no cer- 
tiication can be pronounced, Act S. 1. Jan. 

1709. Certification cannot paſs againſt deeds Can d 
recorded in the books of Seſſion, if the de- fication 
fender ſhall, before the ſecond term, offer aba ter 
condeſcendence of the dates of their regiltra- | mA * 
tion, they being conſidered as already in the — ry 
hands of the clerk of court; and even thereaf. cſſadia? 
ter, an extract of a deed ſo recorded, will ſtop 
certification againſt the original, unleſs falſe- 
hood be objected; in which caſe, the original 
muſt be eee from the record, to the court. 
Extracts of charters from the chancery cannot 
ſtop certification; for, as no charters are record- 
ed there, after ſealing, that record proves not 
the exiſtence of a ſealed charter. No extract 
from an inferior court is a bar to certification; 
the principal writing muſt be laid before the | 
Court of Seſſion on a proper warrant. 

8. In an action of ſimple reduction, the cer- Simple re. 
tification is only tempo gave , declaring the wri- dudtion. 
tings called 6g null, they be produced; 


ſo that they recover their full Hr: after pro- 
duction, even againſt the purſuer himſelf ; "for 
which reaſon, proceſs is now ſeldom uſed. 
Becauſe its certification is not ſo ſevere as in re- 
* there i is but one term aſ- 


* 
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ſigned to the defender for producing the deeds 
called for. 


"Ca 9. The moſt uſual grounds of teguctien of 


of reduc - writings are, the want of the requiſite ſolem- 
tian. nities, 3. 2. 3: ; or that the granter was mi- 
nor, 1. 7. 19.; or interdicted, 1. 7. 34.; or 


inhibited, 2. 11. 2.; or chat he ſigned the 


deed on 'deathbed, 3. 8. 46.3 or was com- 


pelled or freightened into it; or was circum. : 


vented ; or that he ted it in pre udice of 
his lawful ] creditors.” * FY 

| 3 10. In reductions on the head of force, or 

upon force fear; or fraud and circumvention, the purſuer 

or fear, or muſt libel the particular circumſtances from 

circum- which his allegation is to be proved ; and, tho' 

 — any one of them ſhould be relevant or ſuf. 

ficient by itfelf, they may, when joined toge- 

ther, be ſufficient to reduce the deed.” Where, 

therefore, there is the leaſt a nce of rele- 

vancy, the court is in uſe, before anſwer, i. e. 

before pronouncing any interlocutor upon the 

relevancy of the circumſtances libelled, to al- 

low a web onjunct proof to both parties, as to the 

manner o granting the deed. Reduction is not 

not com- competent upon every degree of force or fear; 

petent on it muſt be ſuch as would ſhake a man of con- 

every de- ſtancy and reſolution. Neither is it competent, 

FT . on that fear which ariſes from the juſt autho- 

fear; Tity of huſbands or parents over their wives or 

children, J. 21522. de rit. nupr.; nor of magi- 

ſtrates over thoſe ſubjected to them, J. 3.'S1. 

8 met. cauſa ; nor upon the fear ariſing from 

e regular execution of [lawful diligence by 

| ae provided the deeds granted under that 


fear relate to the ground of debt contained in 
the diligence, 22. Jan. 1007, Mair; but, if 


they 
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they have no relation to that debt, they are re- 
ducible ex metu, Pr. ale. ds 

11. Where a perſon, of a 3 or ale tem- nor on 100 
per executes a deed in itſelf irrational, the moſt granter's 
ſlender, circumſtances. of fraud on the part of 5 
the receiver, will be laid hold of, to ſet it aſide. * 
But, without ſome ſuch circumſtance, the deed - 
mak ſtand ; for, let a perſon be ever ſo ſubje& 

ſition, if he is not fatuous or legally in- 

terdil ed, his: deeds are effectual, unleſs they 
have been drawn from him by unfair practices. 
Yet, where the deed itſelf —— oppreſſion, 
or a Catching an undue advantage from the n- 
ceſſities of our neighbour, dole is ſaid inge in 
re, and fo requires no extrinſic proof. Thus, a 
bond taken from an heir for quadruple thjñae 
ſum lent, tho“ payable only in the event that op 
he ſhould ſucceed. to his anceſtor, was reduted, 
except as to the principal ſum really Arne, 
and its intereſt, 13. July. 1745, Abercro 

12. The reduction of alienations hur 5 to Reduddion 
creditors, is founded upon the act 4631, c. 18. 3 the 
which we have borrowed from the Roman law, a LES 
. 1. er egg. quae in fraud. cred. . By che firſt Firſt part 
part of bis ſtatute, all alienations granted after of the act. 
contracting of lawful debts, in favour of con- 
junct or confident perſons, without true, juſt, 
and neceſſary cauſes, and without a juſt price 
really paid, are declared null. One is deemed Who are 
a prior creditor, whoſe ground of debt exiſted deemed 
before ae right granted by the debtor; tn _— 
the written voucher of the * ſhould bear a ca 
date poſterior to it, 21. Jan. 1669, cred. of 
Pullock.—27. July 1669, Street. —— 1 
e SOR) Your 8 to the _—_ 


N. 
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Conjun&t er is ſo near, as to bar them from judging in 
or confi- his cauſe, 8. Feb. 1712, Lord Elibank. Con- 
dent per- fident perſons are thoſe who appear to be in 
Rs: granter's confidence, by being employed in 
his affairs, or about his perſon ; as a doer, ſtew. 
ard, or domeſtic ſervant. 
Gratui- 13. Tho', by the letter of this act, the right 
tous deeds to be reduced muſt be granted, both without 
_—— a price paid, and in favour of a conjunct or 
SR confine perſon ; yet, by practice, gratuitous 
rights, even where they are granted to ſtrangers, 
if the are ſubject to reduction. But rights, tho” gratu- 
granter itous, are not reducible, if the granter had, at 
was inſol · the date thereof, a ſufficient fund for the pay- 
vent. ment of his creditors, Dirl. 287.— K. 9. Pro. 
Proriſions viſions to children are, in the judgment of law, 
to chidren gratuitous; ſo that their effect, in a queſtion 
wg with creditors, depends on the ſolvency of the 
granter : But ſettlements to wives, either in 
but not marriage- contracts, 18. Nov. 1729, cred. of 
ſettle- Thoirs, or even after marriage, are onerous, in 
n _ to 55 far as 5 are rational; and conſequently are 
even thoug ch the er was in- 
e 11. Jun. 173 I Robertſon.—17. Feb. 
1738, Sir R. Mackenzie. This rule ho ds alſo 
in rational tochers contracted to huſbands, Ferb. 
MS. aa. Jun. 1714, Lockhart - But it muſt, in 
all caſes, be 1 with this limitation, if the 
blvency toast not public known ; 
2 if it fon Faud i is preſumed in ihe regei- 
* bred right, by by CONE with the bank- 
9. 1680, N 
n Fo The creditor bog objects to the aer 
2 muſt; by the words of the aſ rove that 
Froor ne. Wag" 8, either by ets 1 or writing 
of the receiver; 5 as Ne Ra 1 is now ex- 


plained 


% 
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plained, the.receives;; ihe: be a conjunct vr 
eonfident perſon, muſt aſtruct or n tue 
onerous cauſe of his right, not merely by his 
own oath, but by ſome circumſtances or we 

nicles, 15. Dec. 1671, Duff: If there is no real 
ground of ſuſpicion, the {lighteſt adminicles 
will ſerve, K. 105. Where a right is granted 
to a ſtranger, the narrative of it expreſſing an 
onerous cauſe, is ſufficient per ſe, to ſecure it 
againſt reduction, 22. June 1680, Trotter. 
15. By a ſecond branch of this ſtatute, all Second 
voluntary payments or rights made by a bank - branch of 
rupt to one creditor, to diſappoint the more ena 75 
timeous diligence of another, are reducible at 
the inſtance of that creditor who has uſed the © 
prior diligence. - Grants made by the debtor, 
in conſideration of ſums inſtantly : advanced by 
the grantee, are not ſecurities given to credi- 
tors, and-fo fall not ke the ee anction of the | | 
ſtatute; e. g. a ſale of lands, 8. Feb, 1681, | 2 
Nielſon, or a bond of borrowed money, 28. | : 
mou 1665, , Monteith. A creditor, tho? his What i - 

iligence be but begun by citation, may infiſt in meant by 


a reduction of all poſterior: voluntary rights ton * 


ted to his Fr rejudice, Harc. 639:—F. 9. 

72 1696, rown; but the creditor who 
Aegi to complete his begun diligence within 
a reaſonable time, is not entitled to reduce any 
right granted by the debtor, after the time 
that the Miigeben is conſidered as een 
9. July 1509, Drummond. 

16. A prohlbited 3 when: -comveys Reduc- 
ed by the receiver, to another who is not privy tion —_ 9 
to the fraud, ſuhſiſts by the ſtatute, in the per- Se Y 
ſon of the bond Me purchaſer: Where the con- f ingular OD | 
junction * confidence between the granter and ſucceſ- 
x _ Hhh receiver ſors. 


3 


hg 
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| receiver cannot be perceived, either from the 


tenor of the right, or from the conveyance of 


it to the purchaſer, the purchaſer is not pre- 


ſumed to have been partaker of the fraud. 


9. Jan. 1730, Allan. IT This ſtatute declares all 
alienations made contrary thereto to be null, 
Nullity, either by way of action or exception: But, in 
| when re- practice, it is only in the caſe of moveable 
e / rights, that the nullity is receiveable by excep. 
n P” tion, 16. June 1671, Bower ; it mult be de- 
| clared by reduction, where the richt is heri- 
table, 22. Juy 1664, L. Lour.: 

Redue- . By ac 2696, c. 5. all alicnations by 2 
che PO? bankrupt, within fiaty days before his 3 5 
1696, ey, to one creditor in preference to another, are 
rxreducible, at the inſtance even of ſuch co-credi- 
tors as had not uſed the leaſt ſtep of diligence, 

A bankrupt is there deſcribed by the following 

characters; diligence uſed againſt him/by Av 


ing and caption; and infolvency, joined either 


with impriſonment, retiring. to the ſanctuary, 
abſconding, or forcibly defending hunfelf trom 
_ diligence. It is ſufficient that a caption. is raiſed 

| the debtor, tho? it be not executed, pro- 
vided he has retired to ſhun it, 24. Feb. 1 737. 


Lord Killterran. It is provided, that all heri- 


table bonds or rights on which ſeiſin may fol- 


low, ſhall be reckoned, in a queſtion with the 


granter's other creditors upon this act, to be of 
the date of the ſeiſin following thereon; and it 

| has been variouſly deeided, Whether heritable 
bdonds, granted i <4 ſecurity of debts: preſently 


contracted, fall under this branch of the ſtatute; 


but, by the laſt deciſion, Fa/c..2; 189, the ad 

was found to relate only to hien for for. 
2975 * and not to nova debita. 

: 18. Rights 
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een. Ri; ghts 5 by a Gebtöf in truſt for 
his N o* they ſhould contain no partial 
clauſe, 3 any one creditor befofe the 
reſt, were formerly ſet aſide at the ſuit of thoſe 
creditofs who did not accede to them; becauſe 


the right of creditors to affect their debtor's e- 


ſtate by dil) gence, onght not to be reſtrained, 
by a deed o 
them without their conſent,” 12. July 1734, 


the debtor, impoſing a truſtee on 


Truſt. 


right, if 


reducible. 


Snee: But now they are ſuſtained, if the debt⸗ 
or be not bankrupt in the preciſe terms of the 
ſtatute 1696, 13. Nov. 1 744. Snadgraſi,—Falc. 


1. 179. 


19. Aion are, both by the Roman law and — | 


perfecuts | 
riae, of 


ours, divided into rei perſecutoriae, and poe- © 
naler. By the firſt, the purſuer inſiſts" barely 


to recover what  patrimonio ejus abeſt, the penal. 


ſubject that is his, or the debt that is due to 
him; and this includes the damage ſuſtained by 
the purſuer, damnum et intereſfſe ; for one is as 
truly a ſufferer in his patrimonial "intereſt by 
that damage, as by the loſe of the fubject itſelf. 
In penal When, which always ariſe, ex delicto, 
ſomething Is alſo demanded by way of penalty. 
20, A A fol of ſpuilzie, eſection, and intru- 


Aion of 


ſion, are penal. An action of ſpuilzic is com- ſpuilzie. 


t to one diſpoſſeſſed of à moveable ſub- 
je& violently, or Aal order of law, againſt 
the perſon ph ſpoſſeſſing; ; not only tor dein 59 
ſtored to the poſſeſſion of the fubject, 1 
tant, or for the Value, if it be de royal dot 
allo for the violent profits, (as to w. which ſee 
2. 6. 24.), in caſe the action be broug ht within 


three years froh the fpoliation. The purſuer 


need rove no more "than that he was in the 
pofſeffioh: vey tho" che defender MW 
0 er 


* 
! 
; 
' 
' 
9 
' 
= 
/ 
1 
' 


. .. offer to. ppowe himſelf proprietor, it is no good 
g defence; for he ought. not jus ſibi dicere. But 
it is a relevant defence, that the defender had a 


and ins 
truſion. 


e * N 4 
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* 


probable title for what he did, for quilibet titu- 
tus excuſat a ſpolio; or that he made volunta 
reſtitution, de 2 of the goods ſpuilzie, 


* ns. fubjects, what ſpuilzie is in move- 
ables. The 


cum omni hee, 's Ejection and intruſion are, in | 


ifference between, the two firſt is, 


that; in ejection, violence is uſed; whereas the 


intruder. enters into the void polleſſon, with. 
dut either a title from the proprietor, or the 
warrant of a judge. The actions ariſing from 


all the e 8 the ſame general nature. 


2 1. The action of contra ention of lawbor- 


vention of rows i is alſo penal, It proceeds on letters of 


pt e * 
SO 


hw -borrows, (from. borgh a cautioner), which 
8 a Warrant to charge the party com-. 
8 lained upon, chat he may give en = to 
the complainer 1 in his perſon, family, or 
eſtate, 1429, 4. 129. 1584, 44 117. " Thele 
letters. do. not require the previous citation 


of the party complained upon, becauſe the cau · 


111 6 # 


tion lden the. law, requires is only for doing 


” What is every man's duty; but, before the let- 
ters are executed. againſt him, the complainer 
' muſt make oath, that he dreads bodily harm 


from him. The penalty of contravention. is 
aſcertained. td a ſpecial — according to the 


offender's qualit the half to be applied to the 


fiſk, and the half to 3 93, c. 
166. which may be demanded tho = per- 
fon, complained upon ſhould not Jars given 
caution, in obedience to the letters, 1597, c. 


209+; Contravention is not incurr red oy the 


ing of e words, where t . 2 


— — Ting 


ec 57 
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not accompanied, either with 2d. of violence, 
or at leaſt a real injury; and as the action is 
penal, it is * by any probable ground of 
7 par | 

22. Penalties a are the conforuanicns of delict, Penal ac- 
or r tranſg reſſion; and as no heir ought to be tions not 
cc for the deli& of his anceſtor, far- "xr 
ther than the injured perſon has really ſuffer- gainſt 
ed by it, penal actions die with the delinquent, heirs. 
and are not tranſmiſſible againſt heirs. Yet the Er 
action, if it has been commenced, and litiſcon- tion 15 
teſted in the delinquent's lifetime, may be con- chis rule. 
tinued againſt the heir, though the delinquent 
ſhould die during the dependence; as to which, 
ſee § 40. Some actions are rei perſecutoriæ on 
the part of the purſuer, when he inſiſts for 
ſumple reſtitution, which yet may be penal in 
9 of the defender; e. g. the action on the 
paſſive title of vicious intromiſſion, by which 
the purſuer frequently recovers the whole debt 


due to him by the deceaſed, tho? it ſhould. ex- = 


ceed the value of the goods intermeddled with 
by the defenders. 9 80 
23. The moſt celebrated diviſion of 8 Actions 
in our law, is into petitory, poſſeſſory, and de- Petitory; 
claratory. Petitory actions are thoſe, where 
ſomething is demanded from the defender, in 
conſequence of a right of property, or of cre- 
dit in the purſuer: Thus, actions for reſtitu- 
tion of moveables, actions of poinding, of 
forthcoming, and indeed all perſonal actions 
upon contracts or quaſi- contracts, are out: 
oſſeſſory actions are thoſe which are unded,pollſſory. 


either upon poſſeſſion alone, as ſpuilzies, or up- 


on poſſeſſion. joined with another title, as re- = - | 
ibn 2. 6, 25.5 and * are came ere üb 


- * ” 
3 
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either for getting kiito' poſſeflion, for holding 
it, or for recovering it; analogous to the in- 
terdicts of the Roman law, *quoram bonorum, 
uti poſſidetis, and unde vi. The nature and pri. 


 Vileges of poſſeſſion have been already explain. 


c,, 2. 1. 12. ef egg. 
Action of 


24. An action of Mobetstzon ü is a poſſeſſory 


rom action competent to the proprietor of a Jand 


eſtate, againſt thoſe who diſturb his poſſeſſion. 
It is cliefly uſed in queſtions of commonty, or 
of contraverted marches. Where it is purſued 
before the” ſeſſion, 5.3. are, by 1587, 
6. 42. ratifying an act ſederunt, ordained to 
remit the cauſe to the ſheriff of the county 
where the lands lie; who is impowered to take 
cognition: of the marches; and to put the facts 
contained in the og and 4 defences to the know- 
ledge of an inqueſt, conſiſting of perſons dwel 
ling in the - pariſh, moſt of Wen landed men: 
But this is now ſeldom practiſed; for the court 
ordinarily allow a N to Be brought before 
themſelves, and give judgment thereupon. 
Where a declarator Sink property is conjoined 
with a proceſs of moleſtation, the ſeſſion alone 


Brief of - Thy competent to the action. Actions on brieves 
perambu- of perambulation, 1 579, c. 79. have the fame 


lation. 


* 1 


1 
: A 4 
-. * U 41 


tendency with moleſtations, viz. the ſettling 
of marches between conterminous lands: The 
difference commonly ſtated between the two, 
is, that the firſt ſort is founded Wich, on a right 


of property, and fo is petitory; whereas, in 


— the Paier founds allo on his 


afF 1 A1 
= 1 I + © 


Adson of 25. The: 
A times 


x of mails ala Kiley is fome- 


natural 


Bock IV. 


„and ſomęetimes poſſeffory. In 
duties. either caſe, it is directed againft the tenants and 


a 4% 
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natural. * of land · eſtates, for. 2 
to the purſuer of the rents remaining due by 
them for paſt crops, and of the full rent for the ol 
future. is competent, not only: to a pro- f | 
frietor whoſe right is: perfected by ſeiſin, but to 
a fimple diſponee ; for a diſpoſition of lands in- 
cludes a right to the mails and duties; and con · 
ſequently to an adjudger, for an adjudication is 

2 ken diſpofition. In the petitory action, Petitory. 
the purſuer, ſinee he founds upon right, not poſ- 
ſeſſion, muſt — ene proprietor, from whom 
the tenants derive right, party to the ſuit ; 
and he muſt ſupport his — 2 titles of pro- 
perty or dilgencss,..p — to. thoſe in te 
n competitor. In the poſſeſſory, Poſſelfory: 
the purſuer who libels that he, his anceſtors, or 
authors, have been ſeven years in poſſeſſion, 
and that therefore he has the benefit of a poſſeſ- 
ſory judgment, need produce no other title 
than a ſeiſin, which is a title fufficient to make 
the poſſeſſion of heritage lawful; and it is e- 
nough if he calls the natural polſeſſors, tho? he 
tous ee 3 4. 22. 14. 
et feqq, A ory hoot unded on fe- . 
yen 33 poſſeſſion, in confequence either of . | 
2 ſeiſin or a tack, * this effect, that tho? one ment. 9 
ſhould claim under a title preferable to that of 
the poſſeſſor, he cannot compete with him in 
the poſſeſſion; till, in a formal proces. of re. 
duction, he ſhall obtain the poſſiir s title to 
be declared void, St. 4. 26. 3. 

26. A declaratory action is that, its which pal 
hone right is craved to be declared in favour tory ae- 
of the purſuer, but nothing fought to he paid or tions: * 
prlormed 1015 the laat, nn e e 
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of marriage, of i irritancy, of * the le. 
| reverſion, actions competent to ſuperiors or 
donataries for declaring caſualities incur. 
red by vaſſals, &c. Under this claſs may be 
alſo comprehended reſciſſory actions, which, 
without any perſonal concluſion againſt the de. 
fender, tend ſimply to ſet afide the rights or 
writings libelled, in conſequence of which a 
cCeontrary Tight or immunity ariſes to the pur. 
ſuer. Declarators of property are now ſeldom 
uſed, becauſe rights affecting property are more 
effectually forced into the field, by the action of 
reduction - improbation, which bas always a de- 

their pro- Claratory concluſion ſubjoined to it. Decrees 
perties. upon actions that are properly declaratory con. 


fer no new right; they only declare what was 


the purſuer's right before, and ſo have a retro. 

ſpect to the period at which that right fir 

commenced, as in declarators of liferent-eſcheat, 

2. 5. 33. 3 but this character is not applicable 

to moſt of our declaratory decrees. Declara- 

tors, becauſe they have no perſonal concluſion 

| 2 the defender, may be purſued againſt 

an apparent heir without a previous 

given him to enter to his anceſtor; -unleſs 
where ſpecial circumſtances require a charge. 
Adion of 27. An action for proving the tenor, where: 
proving by a writing, which 1s deſtroyed or amiſſing, is 


the tenor.. endeavo 20:be.revivad, is in effect declara- . 


In obligations that are extinguiſhable, 
"barely by the debtor's. xetiring or cancelling 
them, the purſuer, before a proof of the tenor 
3 mitted, 9 on ſuch a c ſu 
. - amiſſionis, or accident by which the writing 

| ans was:deſtroyed, as ſhews it was loſt when in the 
3 creditor's Wen; otherwiſe bonds that have 
been 
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been cancelled by the debtor on payment, 
might be reared up, as ſtil] ſubſiſting againſt 
him: But in writings which require contrary 
deeds to extinguiſh their effect, as aſſignations, 


ſitions, charters, &c. it is ſufficient to li. 


bel that they were loſt and how, even caſi _ 
tuito, St. 4. 32. 3. 4. 

28. Regularly, no deed can be revived by 
this action, without ſome adminicle in writing, 
i, e. without ſome collateral deed, referring to 
that which is libelled; for no written obliga- 
tion ought to be raiſed up barely on the teſti- 
mony of witneſſes : Yet, where one's whole 
writings have been deſtroyed by fire, or-in other 


1 
cles in 
writing, 


ſuch ſpecial eaſes which call for an extraordi- 
nary remedy, a proof of the tenor may be ad- 


mitted, without any ſuch adminicle, Sz. ibid. I 
theſe adminicles afford ſufficient conviction, that 
the deed libelled did once exiſt, the tenor is ad- 
mitted to be proved by witneſſes, who muſt 
depoſe, either that they were preſent at ſigning 
the deed, or that they afterwards ſaw it duly 
ſubſcribed. Where the 


relative writings con- ome- 
tain all the ſubſtantial clauſes of that which is times ſuf- 


loſt, the tenor is ſometimes ſuſtained without ficient . 


witneſſes, F. 26. June 1712, Inglis. In a wri- 
ting which is libelled to have contained un- 
common clauſes, all theſe muſt appear by the 
adminicles; otherwiſe a right might be a * 
brought to life, of a quite different nature 

that which was loſt. 


fer 


29. The tenor of all writings, both bins Ps oh 
tary and judicial, may be proved by this aCtion ; 5 tenor of 
even —— of appriſing, which, of all others, all wri- 
require the greateſt nicety of form, Dirl. 283. tings be 


By act 1579, c. 94. the tenor of letters 
9 11 * 


bf proved ? 


$ 
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horning and executions thereof, which have 

not been judicially produced, cannot be proved 

by witneſſes; but this ſtatute does not ſeem to 

extend to the caſe of hornings ſupported by 
Written adminicles. Actions of proving the 
tenor are, on account of their importance, ap. 
propriated to the Court of Seſſion; and, by the 

old form, the teſtimony of the witneſſes could 

not be received, but in preſence of all the judges, 
Multiple- 30. The action of double or multiple · poind . 
Poinding, ing may be alſo reckoned declaratory. It is 
competent to a debtor, who is diſtreſſed or 
threatened with diſtreſs, by two or more per- 

ſons claiming right to the debt, and who there. 

fore brings the ſeveral claimants into the field, 

in order to the debating and ſettling their ſe 

veral preferences, that ſo he may pay ſecurely 

to him whoſe right ſhall be found preferable. 

This action is daily purſued by an arreſtee, in 

_ the caſe of ſeveral arreſtments uſed in his ons 

for the ſame debt, or by tenants, in the caſe 

of ſeveral- adudgers, al of whom claim right 

to the ſame rents. In theſe competitions, any 

| of the competitors may bring an action of 
may be multiple-poinding in name of the tenants, or 


1ſt ; 
* 3 other debtors, without their conſent, or even 


having in- tho? they ſhould diſclaim the proceſs; ſince the 


tereſt, tho' law bs! introduced it as the proper remedy for 
the de ſuch competitions determined: And 
Alclaim While the ſubject in controverſy continues in 
media, any third perſon who conceives he has 
A right to it, may, tho? he ſhould: not be cited 
as a defender, produce his titles, as if he were 
an original party to the ſuit, and will be ad- 
witted "for his/intereſt 1 in the W | 
TBSP Str eee ft. i 31. Certain 
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31. Certain ans may be called | kecdflory, Acceſſory 
becauſe they are merely preparatory or ſubſer- actions. 
vient to other actions. Thus, exhibitions ad Exhibi- 
deliberandum, 3. 8. 27. are intended only to tions. 
pave the way for future proceſſes. Where a 

to 4 ſuit was to prove a point by writings 
which were in the hands of a third perſon; a 
ſeparate action was, by our ancient forms, ne- 
ceſſary for forcing the exhibition thereof, St. . 
41. 4:5; 3 but this is nom done ſummarily, by Incident 
an incident diligence granted by warrant of diligence. 
the court, againſt the havers or poſſeſſors of 
theſe writings, for exhibiting them. The per: 
ſons cited on this diligence muſt either produce 
the writings called for; or depoſe that they nei- 
ther have them, nor had them ſince the citation, 
nor have fraudulently put them out of their cd- 
ſtody to elude a future citation, nor ſuſpect by 
whom they were taken away, nor where they : 
now are; ſee AAS: 22. Feb. 1688; 
1 32 An action of transference is alſo) of this r 
ſort, whereby an action, during the pendency rence. 
of which the purſuer or defender happens to 
die, is craved to be transferred from the Us: 
ceaſed to his repreſentative, in the ſame condi- 
tion in which it ſtood formerly. If it be the 
purſuer whois dead, it was called a transference 
ative ; if the defender, it is a transference ᷓ 
Aus. Upon the purſuer's death, his heir may Fransfe- 
now, by 1693, c. 15. inſiſt in the cauſe a e 
the defender, without a transference ain? PIT now 
upon producing, either a retour or a-confirmed unneceſ. 
teſtament, en as the ſubje&/is heri- 7. 


table or moveable: But transferences = cog 
continue by that aft: on the former footing 


1 being reaſonable, upon the death of a 2. 
fender, 
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tr fender, to give previous notice to his * be- 
3 fore he be obliged to defend in a proceſs, of 
1 Which perhaps he knew nothing before. Tranſ.- 
3 What. ferences being but incidental to other actions, 
judges can can be pronounced by that inferior judge alone, 

| transfer. before whom the principal cauſe depended ; 
4 FO but, where the repreſentatives of the deceaſed 
live in another territory, it is the ſupreme 
court which muſt transfer, Gosfard,, 9. Jan. 
1674, Denbolm. By the above cited ſtatute 
1093s obligations may be now regiſtered ſum- 
N marily after the creditor's death; which before 
| | was not admitted, without a ſeparate proceſs 
of regiſtration, to which the granter was ne- 

ceſſarily to be made a party. 


Waken- 33. A. proceſs of wakening is likewiſe gccel: | 


ing. ſory. An action is ſaid to ſleep, when it lies 
over, not inſiſted in for a year, in which caſe 
its effect i is ſuſpended; but even then it may, 

at any time within the FEE of preſcription, be 

revived. or wakened by a ſummons, in which 

the purſyer recites the laſt ſtep of the proceſs, 

and concludes that it may be again carried on 

| as if it; had not. been. diſcontinued. An action, 
that ſands upon any of the inner-bouſe rolls 


cannot ſleep; nor an action in which decree is 


prongunced, becauſe it has got its full com- 
gletion: Conſequently, the decree may be ex- 
— he paar, .thout the.neceſlity of 


Tran- 8 An Aden of tuauſumpt falls, under the 
ſumpt, * clas. It is competent to thoſe. who haye 

2 partial intereſt, in writings: that are not in 
Te: their own cuſtody, againſt the poſſeſſors thereof, 
for exhibiting them, that they may be tranſu- 

—__ * their — Tho' the ordinary 15 
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er, to grant tranſumpts to the purſuer, it is ſuf- to any ha- 
ficient if the purſuer can ſhow that he has an ving in- 
intereſt in the writings; but, in this caſe, hjñe ell. 
muſt tranſume them on his own, charges. Ac- 

tions of tranſumpt may be purſued before any 

judge- ordinary. After the writings to be tran- 

ſumed are exhibited, full duplicates are made 

out, collated, and ſigned, by one of the clerks 

of court, which are called tranſumpts, and are 

as effectual as an extract from the regiſter, ſo 

that they cannot be defeated, but by impro- 
bation; in which cafe, the uſer of the tran- 

ſumpt muſt either produce the principal writings 
themſelves upon a diligence, or otherwiſe ſuffer 
certification to paſs againſt them. Advocations, 

1. 2. 20. and ſuſpenſions, 4. 3. 5. are not fo 
properly acceſſory actions, as judicial ſteps that 

give a new form to the actions to which they 

relate. Summonſes praevento termino, which Sum- 
were uſed for ſhortening. the days of appear- monſes 
ance aſſigned in ſuſpenſions or advocations, are 749% 
now quite in diſuſe; for, by the preſent practice 
a. fixed rule is obſerved with reſpect to theſe 

days; and no ſuſpenſion. or advocation paſſes 

upon long days, as the cuſtom was formerly. 

35. Actions praceeded antiently upon brieves Actions 
iſſuing from the chancery, directed to the juſti- proceed · 
ciary or judge-ordinary, who: tried the matter $f an. 
by a jury, upon whole: verdi& judgment was pries oy 
pronounced: And to this day, we retain certain 
brieves, as. of inqueſt, terce, idiotry, tutory, 
perambulation, and perhaps two or three others. 
But ſummonſes were, immediately upon the now, on 
inſtitution of the College of Juſtice, introduced 2 

3 | | 1 | | : £4 1 nto „ 
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into our ci in the place of brieves: K ſum. 


mons, when applied to actions purſued before 
che ſeſſion, is a writ in the King's name, iſſuing 

from his ſignet upon the purſuer's complaint, 
authoriſing meſſengers to cite the defender to 

appear before the court, and make his defences. 

Summon - Formerly, when a ſummons paſſed the Signet, it 
ſes muſt contained little more than the purſuer's name; 
be now li- and the date of ſigneting: Before citing the 
defender upon it, his name and the days of 
appearance were filled up in the blank; but 
the libel or declaration, ſetting forth the ground 
of action, needed not have been ingroſſed in 
it, till it was called in court. By Act S. 16. 
Feb. 1723, which was but temporary, the libel 
was ordained to be filled up in ſummonſes be. 
fore execution, with certain exceptions therein 
contained; and this act is made perpetual by 

a poſterior one, 19. Feb. 1742 

36. The days indulged by law to a defender, 
between his citation and appearance, to prepare 
for his defence, are called induciae legales. If 
he is within the kingdom, twenty-one and fix 

days, for the firſt and ſecond diets of appear- 

ance, muſt be allowed him for that purpoſe; 

and, if out of it, ſixty and fifteen. Defend- 

ers reſiding i in Orkney or Zetland muſtbe cited 
Privileged on forty days, 1685, c. 43. In certain ſum- 
ſummons. monſes which are privileged, the induciae are 
ſhortened : Spuilzies and ejections proceed on 


Taduciae bee. 


7 fifteen days, 1503, c. 65: 'wakenings and trafil- 


* 


ferences, being but incidental, on fix; ſee the 
liſt of privileged ſummonſes, in Act 8.“ 29. Jun 
1672. A ſummons muſt be executed, i. 7. 
ſerved againſt the defender, ſo as the laſt diet 


of appearance may „ within a year after the 


date 
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date of the ſummons ; and it muſt be called 

within a year after that diet, otherwiſe it falls | 

for ever. Offence againſt the authority of the a q;on; ll 

court, acts of malverſation in office, by any triable 9 

member of the College of Juſtice, and acts of without 

violence and oppreſſion, committed during the ſummons. 

dependence of a ſuit, by any of the parties, 

may be tried without a ſummons, by a ſumma- 

ry complaint. 1 | 

37. Different civil actions were, by the Ro- Concourſe 

man law, frequently competent, on the ſame of actions. 

ground- right, to the purſuer; who, after he 

had prevailed in one action, might inſiſt in the 

other, in ſo far as it contained more than he had 

recovered by the firſt. Our law knows no ſuch 

concourſe; for, where an action is in part penal, 

e. g. a removing, ſpuilzie, &c. a purſuer who 

reſtricts his demands to, and obtains decree 

merely for reſtitution, cannot thereaſter bring 

a new proceſs for the violent profits. Yet the 

ame fact may be the foundation both of a cri- 

minal and civil action, becauſe theſe two are 

intended for different purpoſes; the one for 

atisfying the public juſtice, the other for in- 

demnifying the private party: And tho” the de- 

tender ſhould be abſolved in the criminal trial, 

for want of evidence by witneſſes, the party in- 

jured may bring an action ad civilem effettum, 

in which he is entitled to refer the libel to the 

defenders oath.+ tt et: F 
38. Where actions of different kinds were Accumng, 


* 


competent, tho? upon the ſame ground of right, lation of x 
they could not, by the Roman law, be included actions. nb 
in the ſame libel, J. 43. 1. d. reg. jure; for 

every different ſpecies of action had a particular 

formula, which it behoved the pretor to ob- 


— 
— _ ——  —  — _ _—  — — 1 ˙ nLFRR 


440 O dftions,, Book IV. 


fern, i in remitting the cauſe to the judge. But, 

where one had ſeparate claims againſt another, 

all productive of the fame fort of action, he 

might have thrown them into one libel, J. 52. 

5 1 1 ro ſocio; becauſe there, as the actions 

the ſame kind, one formula ſerved for 

poo By our forms, one libel may contain dif. 

ferent concluſions on the ſame ground of right, 

reſciſſory, declaratory, petitory, &c. if they be 

not repugnant to each other: Nay, tho? dif- 

-. ferent ſams de due to one, upon diſtind 

1 ds of debt, or even by different debtors, 

- the creditor inay _ Ow them all in the 
fame ſummons. 


Defences 39. Defences ue Fiess offered by a defender; 


dilatory for eliding an-dEion; They.are er dilatory, 
and per- Fhich o net enter into the cauſe itfelf, and ſo 
empor. can onlypteeursiabfolvitor from the lis pen 

| ©: OpperemptoryF which entirely cut off 
the pufſaer's fight © Aon, quae perimun 
cuigamꝙ berRe firſt} becauſe they — to the 
an of proceediti; muſt be offered in limim 


8 - Now: 4546] 8 165 © emptoty defences 
nn E — . W's Alon tar 
271 . but wi re n ion con 

5. 2. N 
16. 1 1 — after tlie parties bad litigated i 
befor fades was ſaid by the Romans to 
Litiſeon- be ltiſeonteſted. By litiſconteſtation' a judi- 


| Omen clal--6onfralt 397 underſigod to be entered into 


by the litigany s, by which the action is perpe- 
* . irs, even when it ariſes ex de- 
e.. — aw, litiſconteſtation is not 
— Ian act is extracted, admitting the 


r ay Feb. 17 12, wart. 


2 2 — 


* "LIT. 
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W 
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undzall of . at once, Aci S. 20. 
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4 allegations by parties to a ſuit, mull 
be ſupported by proper. proof. Probation Proba- 
el 


cher by writing, by the 's own oath, tion 
or by witneſſes. In the Cafe of allegations, 
which may be proved by either of the thret 
ways; a proof is ſaid to be admitted provt provz d- 
de jure; becauſe, in ſuch caſe, all the _ 
methods of probation are competent to 


arty: If the probf he brin writing be 
Lane, he niay have recourſe N to witneſſes 
or to his adverſary's oath; xk owing 


firſt take nimtef tc to the 
not thereafter uſe any 
reaſon aſſigned & 3.; and, ba the contraty, a 
purſuer, hb had bought a proof by witneſſes, 

on an extracted act, was hbt allowed to recur 

to the oath of the defendet, 18; Nov: 1737, 
M*Brair. Single combat, as a fort of appeal by 6 
to providence, was, by our ancient law, admit - combat; 
ted as evidence, in matters both civil abd cti- 
minal, N. M. I. 3. f. 13. $ 4. It was reſtficted 

by St. R. III. c. 16. 0 c tals of fuch ita 3 
crimes, where nd other prodf could be hid; 
and ſome traces bf this blind methndiof-tria] 4 5 
mained in the reign of J. VI. 1600, c. 12.3 fer 
even by that act the King | authorige 


duels on weighty occaſſons. 
2. As is Gains or deeds, figned by the by wi 
or his anceſtofs or authors, ung. 


on Frm be, of all evidence, the leaſt liable to 
exception; thetefore every debt or allegation 
may be proved by kk *. 


8 


— 
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The ſolemnities eſſential to probative deeds 

have been already explained, 3. 2. 3. ef /eqq, 

Books of Books of account kept by merchants, tradeſ. 
accounts, men, and other dealers in buſineſs, though not 
bon far ſubſcribed, are probative. againſt him who 
83 keeps them; and, in caſe of furniſhings by a 

or the 

| mer-: ſhop-Keeper, ſuch books, if they are regularhy 
' chant. kept by him, d by the teſtimony of a 
ſingle witneſs, afford a Tal ente probatio in 

His favour, which becomes full evidence by his 

* own oath in ſupplement, Gosford, . 5. June 1672, 

Notorial IPod. Notorial Inſtruments, and executions 
inüürn- by meſſengers Hear, full: evidence, that the 


a3 6 ſolemnities ther Sd let forth were, uſed, not 
proba- to be'inyalidated. ot therw than. by a proof 


tive. of. falſehc 55 | do ove any other 
. re fats : W © oY againſt third 
Parties, 85 1 5 Hg. evidence of the warrant 

a SRP eed: Thus, à ſeiſin does 

not 2 . of the relative charter, 


; Ze. 
4 


20. arvel; non enim creditur £2 
i Telato. 


59 00 1 kickt can be pro 
ee en away by that 

eſe are the bare a 
their. own favour. BY, 


ws JT aw tA crows 


4: 1 wha. ſhall 11 
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other cannot afterwardsx 1 . ne ar, th 


upon an deed againſt. the 
2 Wee To owe x 
the ſnares that may be Aid bas perjury, hes; ta 
whoſe oath" of vefrity a pointtie/referred /lmay 
refuſe to depoſe, till his adverſary ſwear, chat 
he can bring no other evidenee in proof of his 
allegation, St. 4. 44. 2. The party to whom 
reference is — in place of making oath, 
ſometimes defers the point back to his adver- 
fary ; but this is not indulged,” unleſs it ſhall 
appear, from the circumſtances of the caſe, 
that he himſelf cannot depoſe in the matter re- 
ferred to him with diſtinetnefss. 

4. A defender; though he cannot be 8 In what 
led to ſwear to facts in a libel properly criminal, caſes a 

et may, in treſpaſſes, where the coneluſion is g Party 5 

imited to à fine, or to damages; e. g. in blood- depoſe. 
wits, 13. Feb. 1634, Bailie of Melroſs; in 
batteries, F. 24. July 1678, Gorden; or in- 
juries, 2. Jan. 1736, Stuart, | Wives are o- 
bliged to make oath, on debts contracted by 
them before marriage, 9. March 1627, Ker; 
and executors on debts due by the deceaſed, 
14. March 1627, Ker; which oaths are ef- An oath 
fectual againſt themſelves, as to thein proper of party 
intereſt ; But the huſband cannot be affełtsd hy affecls on- 
the wife's oath 5 nor the reliet, er others com- ” ar. 35 
cerned in the executry, by that of 13 
who is merely their truſtee! In general) an 
oath of party cannot either hut or benefit thiril 
parties; being, as to chem renner lian H,,... 
4. 9. J. 0. de 7 tutbres bath, | 1 
it ca th ot bind 2 — cee, 2 
yet is al himas do ad of — .; P 
dont Wai weng E. Dea: Se 


"i 


the delivery ter but that the price ay 
ſtill due; e though the 9 ſnould 
acknowledge upon oath his having received the 
yet, if Hou he adds;:that he: paid the price, 
this laſt part, being a denial be debt ſub- 
1 is 3 lince it is — point re- 


ö wt gs ly not operate by our <7 wk 77 
Jure. A creditor, in a holograph bond, is not 
even. after the vicennial preſcription is 

to prove that the debt ſtill ſubſiſts, but 
7655 tha the the hond was ſigned by ons, 
the quality payment is or 
3 — dance 
he libel referred to oath. 
3 a er —— 

before witneſſes, m 
bier een. but ſubſiſtence, 
the defender's oath ; fince the oath of the 
— in the debt can be proved, 
SES... 


Fix; 222 2 qunichins 


onght+a:de allo-effo@tiet force: of bs Pay- 
r- "The qmiality tharefori — 4 - 
tisfaction: muſt; mafucte caſez:be — —1 
the above mentioned rule: rA n 13375 
Mofat. - Let a defender wdio; ãnchis the ad- 
mits the conſtitution of 2 debt, cannatzg wa . 
by adjecting the quality — "where .- 
the payment. ought, by its nature, tobe vouche | 
ed by written evidende, 2 1707, Brown, 

The obſervations made upon this point apply 

with force to the 2 where the de- 

fence of payment is referred by the defender 

to the purfuer: Thus, if the creditor ſhall de- 

poſe, that the money he received was not in 
8 wane php — 

quence of a ſeparate bargain, e ity 18. in 

trinſic, being really a denial of the point re- 

ferred to oath, 27. Nov. 1705, Sinclair; but, 

if he acknowledges that he received a ſum in 
payment, it will not avail him, tho' he ſhould 

add, that he had afterwards diſburſed i it on the 

debtor” s account. 

7. Oaths of verity are ſometimes 4 Oaths in 
by the judge to either Fun er Meio; which, ſupple- 
becauſe they are not founded on any implied 
contract between the litigants, are not: ſmally 
deciſive, but may be traverſed / on; pro 
dence afterwards produced 3 br thearmuſe{ccib it 
has been purſued deere an infor courty atay 


4 $- : | 


e 


commonly put by the: 2 
pos or imperfe 
oathy'in-{u — — — in- 1 
ſtances of them, » inthan: LOIN 2: 
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Woehen; or in furniſhings by merchants, the 
quantity or prices of which are not fully pro. 
ved by wieneſſes. Where the evidence brought 
before the judge does not amount, even to 3 
 ſemiplena' probatio, he ought" not to take the 
3 wty's oath in ſupplement; F. 28. Dec. 1695, 
; Re-exa- FT; 'homſon. After a party depoſes, upon a reh. 
adam rence, either of his * or of the judge, 
dot al. in general terms, he cannot be re- examined 
- ways upon any particular fact which may involve him 
allowed. in perjury, Diri. 453. And, left parties ſhould 
3 be led into the ſuſpicion zof that crime, the 
court, where ſpecial interrogatories are to be 
Put, degin with theſe, and then proceed to the 
: lone; ſee Di#tion. vol. 2. p. 1 5. 
Qs of * 8, To prevent gr Toundleſs; allegations, onthe 
calumny, of calumny have Len introduced, by which 
either party may demand his adverſary” s oath, 
that he believes the facts contained in his libel 
or defences to be juſt and true, 1429, 6. 125. 
is only an As this is an oath, not of verity, but only of o- 
_ cath of pinion, the party who put it to his adverſary, 
opinion; does not 'renounce other probation, St. 4. 44. 
20. ; and therefore no party is bound to give an 
_ oath of calumny, on recent facts of his own, Ad 
S. 13. — 46923 for ſuch oath is really an 
cannot be Oath © Formerly, parties, even aſter 
put, aſter they had dee their allegations, might have 
a full been — to ſwear de calumnia, 13. Jun. 
proof; 1625; Lord Duffus; but theſe oaths are now con- 
--' fined to the caſes where the proof is not yet 
brought, or where it is defective, F. 22, Der. 
not in re- 1699, Legy. They do not take place in redue- 
2 oi tions improbations before production; for the 
ba; * purfucr's Allegation that the writings called for 
are falſe, Is founded merely in a fictio juris, 1 
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ſo is not inconſiſtent with his belief that they | 

are genuine, Darl. 1 59. They have not been ſo now 9 880 
frequent ſince Act S. 1. Feb. 1718, 8 6. where- much in 

by any party, againſt whom a fact mall be al- 
Nun, is obliged, without making oath, to 

confeſs or deny it; and, in caſe of cAumnious 

. denial, is ſubjected to the EXPenee that the o- 

ther party has thereby incurred. 

9. In all oaths, whether of verity or calums A party 
ny, the citation carries, or at leaſt implies, a not com- 
certification, that, if the party does not appear f 5 
at the day aſſigned for depoſing, he ſhall be is held pro 
held pro corfe fo; from a preſumption of his c“ x 
conſciouſnels, that the fact upon which he de- 
clines to ſwear makes againſt him; but no par- 
ty can he held pro confeſſo, if he be in the 
kingdom, without à previous perſonal citation | 
uſed againſt him. The Court of Seſſion are in 
| uſe to reſtore the party, who offers de recenti 
to purge his contumacy, upon: refunding to his 
adverſary the expence he has been put to 3 
the delay; but no perſon will be reſtored ex in- 
ter vallo, where the adverſe party is in danger 
of loſing his other probation, by the death of 
the witneſſes, unleſs on the moſt pregnant 
grounds. Where ane is reſtored exyuftitia,. e. g. but he 
decauſe he was not legally cited: the effect of may be 
the certification is entirely taken off, Harc. 74143 ms 
but if he be teſtored ex gratia, and happens to ;,p;;z or 
die before depoſing, the preſumptive confeſſion: gratis. 
operates againſt his heir. Tho! an oath Which Oath - 
reſolves into a non memini, cannot be {aid to which re» 


hrove any point, yet where one ſo depoſes upon one! PE. 


a recent fact, ta which. he .bunſelf is privy; ANT | 
WM gs: 6h 2 eb 


Ne * ind} truth; - - 
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3 refuled to fwear, 6. eb. 1675, Irvine. 


10. An oath in /item, is that which the 
judes defers to a purſuer, for aſcertaining ei. 
ther the quantity or the value of goods which 
have taken from him by the defender 


without order of law, or the extent of his da- 


mages. An oath in litem, as it is the affirma: 
tion of a party in his own behalf, is only allow. 


of ed where there is proof that the other p party 


5 has been en gaged in ſome 3 e. g. in a 
ſpuilzie, or > an unwarrantable intermeddling 
with the purſuer's goods; or where the 1 


| blice policy has made it neceſſary, as in the caſe 


of nautae, cauponet, ftabularii, 3. 1. 11. This 
| oath, as to the quantities, is not admitted, where 
there 5 A EY e. of witneſſes 
bro t in proof it, 16. Jan. 1697, 
Fra. When it is put as to the va 83 
it is an oath of credulity; and therefore 
it has always been ſubject to the modification 
of the Lords, Harc. 749.: But, as a further 
: E. n exorbitant values that may be 
| party on his own 8, the court 


| epoch ractice, ined the pur: 
4 EXE — ring oath, to exhibit a fpe- 
Sal condeſcendence of the prices, with the 
grounds on which it which they tax 
10580 as oY ſee reaſonable, and then admit the Bo 


. eee p previous modification, 19. 


Nov. 1737 
Gently, raps. 


11. An 

| wat points might have been 

* nefles, e en § 6. aa. 23. Se.: Even 
that poſſeſſion, which is to heritable 

. 
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curiae, 2. 3. 15. 3 but, aſter writing came to 
be a more general accompliſhment, the lubrici- 
ty of teſtimonies made it neceſſary to bring 
probation by witneſſes within a narrower com- 
paſs. By a conſtitution of Ch. IX. of France 
dated 1566, all contracts for ſums exceeding 


100 livres muſt be reduced into writing. The rejected in 
law. of Scotland, tho' it has not carried this payments 
point ſo far, rejects the teſtimony of witneſſes, SN” | 
1. In on (roms of any ſum above L. 100 Scots, e 


all which muſt be proved either /cripto ue! ju- 


ramento, by Act 85 8. June 1597. 2. In Al; in gratui- 
gratuitous promiſes, N e tho for the ſmalleſt tous 111 


trifle, cannot be proved b 2 witneſſes; ſince, as 
their force depends entirely on the import of the - 


words utzgred by the promiſe „he may, be 0 5 1 


underſtopd by  inattentive hearers, 19. 


1672, Deuchar. . 3. In 0 all contra oy ere, in con- 


writing is either eſſential to their Ars tracts : 
as; in where wri- 


3. 2. 2. or where it is uf 
the borrowing. of ares * 
oo fi r to the reſtritłions men 


5775 


t. no debt or right, once e 
wa. lg, can e by witnefles, J. 
1. C. de ig | 


2 n the Scher part, 1 In what 


ſes is admitted to t the extent of L. 100 Scots, caſes, ad- 
© mitted be- 


ow L.100 


in payments, nuncupative legacies, and ver] 


/ 


zgreements. which. contain mutual obligations, Scots; 


26. June 1706, Anderſon. And it is received 


to the hi gheſt extent, 1. In all bargains-which In what 
have 8 engagements naturally ariſing from OO, o 


them, » concerning moveable goods. 2. In facts 
performed i in ſatisfaction, even of a written obli-- 
zation,” where ſuch obligation. binds: the party 
1 to the E of them, 2.5. r 

[ "Oo" 
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Jan. 1662, E. Lauderdale. 
-.. „ which with diffcylty adwit of a 
poof by writing, even tho' the effect of ſuch 
TY NE hee ain wala. 
n, eſpecially if the facts import fraud 
or violence; thus, a bond is reducible ex dolo, 
on 2 proof by witneſſes. Laſtly, all intromiſ- 
_  fion by a creditor with the rents of his debtor's 
_ eſtate payable in grain, may be proved by wit- 
17 —— 4. Feb. 1671, Wiſhart, —2. Dec. 167 5, 
Thomſon ; and even intromiſſion with the ſilver 
rent, where the creditor has entered inta the 
_ total poſſeſſion of the debtor's lands, 25. Jan. 
1711, E. TREES 

What per- 13 · No perſon, whoſe near relation to ano- 
ſonsarere- ther bars — from being a judge in his cauſe, 
Jetted as 1681, c. 13. can be admitted as a witneſs for 
witneſſes: him; but he may againſt him, 24. Nov. 1709, 
near rela- Monteith except a wife or child, who cannot 
d de compelled ta give teſtimony. againſt the 

* huſband or parent, ob reuerentiam perſonae, et 
metum perjurity F. . July 1700, Enſtine, cod. 
die, Drummond... Tho the witneſs, whoſe pro- 
pinquity ta one of the parties is objected to, be 
as nearly related to the other, the abje N 
fands good, New Coll, 48. The teſtimon — 

| gomeic domeſtic ſervants is rejected, becauſe.of 

| nn dependence on their maſters ; but that of han- 
is admitted far thoſe. who employ 
" them, F. 26.. Feb. 1685, Erftine. Formerly 
mid moveable tenants, i. e. tenants who have na 
tenants 3 ritten tacks, were diſallowed, from the pre- 
ſumed influence of their landlords over them; 
but now, fince that influence is much worn out, 
dur preſent, 3 AN e 15. 19 
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14. The teſtimony of infamous perſons is re MO NOR 
jected, i. e. perſons who have been oor hn of perſons ; 


erimes that law declares to infer 


who have been declared infamous by the for 

tence of a judge; but infamia fat; does not 
diſqualify a witneſs, 31. Jun. 1671, Lady 

Milton. Pupils are bale witneſſes ; being, Pupils; 
in the judgment of law, incapable of the im- 
preſſions of an oath. The teſtimony of women women; 
is always received, when it is neceſſary, i. e. 

when the fact cannot be proved without them; 

and it is ſeldom admitted, where other witneſ® 

ſes can be had, Feb. 1730, Dunbar,—13. Jan. 

1736, Wiſeman. Near kinſmen or dotneſtic 
ſervants may, where there is a penury of wit- Witneſſes 
neſſes, ariſing from the nature or circumſtances received 
of the fact, be received cum nota ; that is, their ttc 
teſtimony, though not quite free from ſulpi- 


cion, is to be conjoined with the other evi- 


dence, and to have fuch weight given it as the 
judge ſhall think it deſerves. — = 
15. All witneſſes, before they are examined Witneſſes 


m the cauſe, are purged of partial counſel, that f Eu ged 


is, muſt declare, that they have no inte- oi 2 
wr for ſuit, nor have given advice how to | 


conduct it; that they have got neither bribe nor 


promiſe, nor have been inſtructed how to de- 

poſe; and that they bear no enmity to either 
of the parties. "Theſe, becauſe they are the {nitiaha 
points — to 2 witneſs before his — | 


— 


a 
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Proteſta- the examination, law allows the party in that 
tionfor re · caſe to proteſt for reprobator, before the wit- 
probator. neſs is examined; i. e. that he may be after. 

wards allowed to bring evidence of. his Minty; 
or other inhability. 
TheaQion 16. The Lords, by the 4 e ad- 
thereupon mitt mitted action of reprobator, tho* no ſuch pro-. 
is admit- teltation had been — . ſo long as ſentence 
ted. not was not pronounced in the principal cauſe, pro- 
FR, ſn. Yided" it could be admitted without damage to 
tence, him who had cited the witneſs, F. 13. July 
1700, Godin But, by our preſent cuſtom, re- 
probators are not received, unleſs ſpecially pro- 
teſted for at the examination of the witneſs, 
' -- even tho? he who ſummoned him can qualify 
no loſs by the intermediate death of others, 
whom he might have brought for proof of the 
but aftet ſame facts, 5. Jan. 1737, Wright. Reproba- 
"Ws tor is competent, even after ſentence, where 
Proteſtation is duly entered, 26. June 1623, 
Cochran; but, in that caſe, the party inſiſting 
muſt conſign L. 100 Scots," which he forfeits 
if he ſuccumb, 3. Dec. 1635, Robinſon; This 
The ut. Action muſt have the concurrence of the King's 
neſs muſt Advocate, becauſe the concluſion of it imports 
be made a perjury; and, for this reaſon, the witneſs muſt 
party. he made a 88 to Figs 9. uy 1 wh * 
fans 0 $3 N | 
— by 5 which: (parties are — to bring — 
— - , is either by way of act, or af ingident di. 
gence: In an act, the Lord Ordinary who pro- 
nounces it, is no longer judge in the proces 3 ; 
but, inan incident diligence, which is commonly 
granted upon ſpecial points that do not _— 
the-cauſe, the Lord Ordinary continues judge. 
Ha witneſs does not appear „ 
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the warrant cf>ciation, a ſecond warrant is 
| ted of the nature of a caption, containing 

a command to meſſengers to apprehend and 
bring him before the court. Where the party Circum- 
to whom a proof is granted, brings none with · ductionfor 

in the term allowed by the warrant, an inter- not pro- 
locutor is pronounced, circumducing the term, ving. 
and precluding him from bringing evidence 
thereafter. The word circumduce is uſed nearly in 
the ſame ſenſe, /. 73. 1. 2. de Judic. Where evi- 8 
dence is brought, if it be upon an act, the ded cauſe. 
Lord Ordinary on the acts, after the term for 
proving is elapſed, declares the proof conclu- 
ded, and thereupon a ſtate of the caſe is prepa- 
red by the Ordinary on concluded | cauſes, 
which 1 be judged by the whole Lords; 
but, if the proof be taken upon an incident 
diligence, the import of it may be determined 
by the Lord Ordinary in the cauſ. 
18. Where facts do not admit a direct proof; Prefumy- 
preſumptions are received as evidence, which, tions, 
in many caſes, make as convincing a proof as 
the direct. Preſumptions are conſequences de- 

duced from facts known or proved, which infer 
the certainty, or at leaſt a ſtrong probability, of 
another fact to be proved. This kind of pro- 
bation. is therefore called artificial, becauſe. it 
requires a reaſoning to infer the truth of the 
point in queſtion, from the facts that already 
appear in proof. Preſumptions are either, 1. ju-· 

ru et de jure; a. juris; or, 3. bominis or judicis.s 7 
The firſt ſort obtains, where ſtatute or cuſtom ; urin ef 14 
eſtabliſhes the truth of any point upon a pre ure s. 
ſumption; and it is ſo ſtrong, that it rejects 
all proof that may be brou ht to elide it in ſpe · 
cial: caſes; . Thus, the y of a witneſs, | 
who \forwatdly : offers | himself witbout⸗ 0 


cit 


3 Ds conſent of his. curators, — bis 


mould be known to behave with the greateſt - 


nocence, Nc. are in effect ſo 


en 


| — ee be cg by th 


prudence. Many ſuch preſumptions are fixed 


by ſtatute, 1.592, c. en 5 1 {hai 


n 
furis.s 


19. Prazfumptiones Juris are thoſe, which our 
lav. books or deciſions have eſtabliſhed, with 


10 particular conſequence up- 
on them, or ſtatuting ſuper 828 Moſt 
is ki proper preſumptions, infer 


ö ed from poſitive facts, but are founded, merely 


on the want of a contrary proof; thus, the les 
gal preſumptions for freedom, for — _ — 


that ſervitude, Aan, and guilt, 
eee 2 ev 
brought by him who makes the allegation. All 
of them, whether they be of this fort, or pro- 


— as they 3 — 


: differs from a pr 10¹ 

| „Which are likely eo be 
r fition of law aſſumes for truth 
what is either certainly falſe, or, at leaſt; is a 
a ll acne, Than Ki i fg 
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-— cM as the ſame perſon with 
bis anceſtor; thus alſo writings,: againſt which 
certification is obtained in a reduction · impro 
bation, are judged to be falſe, ſictione jurit, tho? 
the molt convincing proof ſhould be brought 
that they had once exiſted, and were genuine. 
Fictions of law muſt, in their eſſects, be al- 
ways limited to the ſpecial purpoſes of 

for which they were introduced ; Tous an Cx» 


=—_ 65: ts 5: 


Trr. 3 . Of Sentences and rhei. Execution 


— 


Pegeen would be moſt uncertain if 
debateable ts might, receiving: 2 
aefinitive pap ord my be brought again in que- | 
ſtion, at the pleaſure of either of the parties: 

Every ſtate has therefore affixed the . — 

of final to certain ſentences or decrees, which 

in the Roman law are called res Judicate, and Rer judi. 
which exclude all review or rehearing. cle. 
2. Decrees of the Court of Seſſion, are either Decrees 
i foro contradidtorio, where both | partie have of the 
litigated the cauſe, or in abſence of the defend. {cfion | 
er. Decrees of the ſeſſion in foro cannot, in Vero: 
the general caſe, be again brought under the re- 

view of the court, either on points which the 

parties neglected to plead before ſentence © won 

we call competent and omitted), or upo ve ee Ae 
pleaded and found inſufficient, ( b ; 
repelled) 1672, c. 16. $ 1 asl by OE poorer 8 
though in foro, are reverſi the court, caſes re- 
where either ar —_— under e nul. ducible. 
r . een 1 


bs N : = N 
12 * » 34 þ 5 7 k * e % 
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„ to their grounds and warrants, or 
founded n in _ &c.; or where 
the whom the decree is obtained 
has E ax recovered: evidence ſufficient to 
_ overturn it, of which he knew not ory, St. 
4. 1. 44. — Mackenzie, 5 1. h. ig Lo 
As parties might formerly reclaim a ainſ 
the ſentences of the ſeſſion, at any time * 
the decree, no judgment was final 
till extract ; but now a ſentence of the inner- 
Too con- houſe, either not reclaimed againſt, within ſix 
ſecutive ſederunt-days after its date, Act S. 9. Jul 
interlocu- 170g, or adhered to upon a reclaiming bill 
2 though it cannot receive execution till extract, 
makes the judgment final as to the Court of 
Seſſion, 42 S. 26. Nov. 1718. And, by an 
Time li- order of the houſe of Lords, 24. March 1725, 
mited for no appeal is to be received by them from ſen- 
appeals. tences of the ſeſſion after five, years from ex, 
tracting the ſentence ; unleſs the perſon entitled 
to ſuch appeal be minor, cl with a buſy 
band, non campos mentit, impriſoned, or out 
of the kingdom. Sentences, pronounced by 
the Lord Ordinary, have the ſame effect, if not 
reclaimed againſt, as if they were pronounced 
in preſence ;, and all petitions againſt the inter, 
 locutor of an Ordinary, muſt. be preferred 
within eig ht 1 —— days aſter ſigning ſuch 
py ee merge. Aci S. 9. July 170 · 
Decrees 2 in abſence of the defender, have 
of the ſeſ- not. _ force of res judicatae as: to him; for, 
— in ab · here the defender does not appear, he cannot 
88 * de fd to e himſelf, by che judi- 
Which is implied in htiſconteſta- 


23 paying to the other his coſts In re- 
| Covering 


" 8 
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covering them. The ſeritences ow" inferior courts | 

may be reviewed by the Court of Seſſion, be. 

fore decree, by advocation, 1. 2. 20. and after 

decree, by ſuſpenſion or reduction; which two- 

laſt are alſo the methods of calling in queſtion 

ſuch decrees of the ſeſſion Itſelf, as 2 again 
be brought under the review of the court. ? 


5. Reduction, 4. 1. 5;—18. is the proper re- Sentences | 


medy, either where the decree has already re- are re. 
ceived full execution by payment, or where it viewed 
decrees nothing to be paid. or performed, but fegen 
ſimply declares a right in favour 2 the purſaer. * 
Suſpenfion is that form of law by which the or ſuſpeu- 
effect of a ſentence-condemnatory, that has not fion. 
yet received execution, is ſtayed or poſtponed, 
till the cauſe be again conſidered, The firſt ſtep 
towards ſuſpenſion is a bill preferred to 4 
Lord Ordinary on the bills. This bill, when 
the deſire of it is granted, is a warrant for iſ- 
ſuing letters of ſuſpenſion, which paſs the ſignet; 
but, 5 the preſenter of the bill ſhall not, with: 
in fourteen days aſter paſſing it, expedite the 

letters; execution may proceed on the ſentence, 
AQ S. 3. Fuly 1677. Suſpenſions of decrees 
in foro cannot paſs, but by the whole Lords in 
time of ſeſſion, and by three in vacation time; 
but other decrees my be ſuſpended by any one 


of my 3 1 

| ulpenſion bas the effect of ſlaying Suſpend- 
the execution of the creditor's legal diligence, ers mult 
it cannot, in the general caſe, paſs. without dan . 
caution given by the gut to pay the debt; z: 


in the event it ſhall be found due, ſee Ac S. 29. 4 


re 1650. Where the falpender cannot, from 
low or . . procure un- 
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Juratory | queſtionable ſeeurity, the Lords edndic juratory 
Caution. Ea ern 1. e. ſuch as the ſuſpender ſwears is the 
g beſt he ean offer; but the reaſons of ſuſpenſion 

are, in that caſe,” to be conſidered with parti. 
eular accuracy at paſſing the bill, Ad S. 8. 
Nov. 1682. The nature of the obligations, . 
riſing from this judicial cautionry, is explained, 
In what 3. 3. #8. Decrees in favour of the elergy, of 
caſes ſuſ- univerſities, hoſpitals, or pariſh ſchool-maſters, 
penſion for their ſtipends, rents, or ſalaries, cannot be 
mp | Tuſpended, but upon production of diſcharges, 
caution. or on conſignation of the ſums charged for, 
13 nog 1 6. 6.—1696, c. 14. A charger, who 
thinks himfelf ſecure without a cautioner, and 
wants deſpatch, may, where a ſuſpenſion of his 
diligence 15 ſou ht, apply to the court to pet 
the reaſons of RITES . diſcuſſel 
on the bill. | amber 
Suſpen- Though he, in MILY Mn pager dec 
ſion, . when f ſulpended i bs pronounced, be always called the 
"comps? IT pl decree may be ſuſpended before 
wg 2 charge b given on 1. "Nay, ſuſpenſion is 
eompeten 8 where there is no detree; for 
utting 4 ſtop to att illegal 'a&-whatſoever : 
Wenn 5 billing: or the exerciſe of a power 
which one affumes unwarrantably, is a proper 
ſubjeck of fulpenſſon: Letters of aufen 
The ſuf- bear the form of a ſummons, which contains a 
peuder Warrant to cite the charger; and it 48 likel 
cannot chat they were anciently uſed by way ef Tum- 
_ monfes Gy But they have” _ of a long time 
upon his Seen Toplidered merely as a prohibitory dil. 
letters. Yo that"the {aſperder, „ if he would turn 
= wig muft bring his action of reduction 
comm 2 form, as Was found * io 6 pi 


N 


99 


FFF 
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of. the..cleftion. of a magi ey; Febg 1722, 


r, of\ Edinburgh. If, upon diſcuſling the 


letters of . ſuſpenſion, the MN. ſhall-be ſu- Decree M 


ſtained, a decree is pronounced, ſuſpending the ſuſpenſion. 
letters of diligence on which the charge was gi- 


ven imoliciter; which is commonly called a 


decree of ſuſpenſion, and has the ſame force with 

a reduction, as it takes off the effect of the de- 

cree ſuſpended to perpetuity. If the reaſons Decree 
of ſuſpenſion be repelled, the court find the let- finding 
ters of diligence ; orderly proceeded, i. e. regu- che letters 
larly carried on; and they ordain chem to 5 ns e 
you to farther execution. 

8. Decrees are carried into e by FA „ 
ligence, either againſt the perſon, or againſt cution 
the eſtate of the debtor; : Ihe firſts ſtep. of decrees ; þ 
perſonal execution was anciently by letters paſ- perſonal, 
ſing the ſignet, which were called letters of by letters 


four forms, becauſe the debtor: was thereby 1 four 
charged to make payment, four times 


forms; 


ſively, each charge upon three days. By the 
fourth, he was charged either to 3 the debt, 


or ta enter himſelf into a priſon ſpecified in the 


letters ; and, if he did neither within the days 


of the charge, the meſſenger was directed to 
denounce him rebel; which ſeverity was thougbt 
Juſtifiablez becauſe the debtor might have pr. 


vented. it by entering into priſon. - Letters of and by 
vere: not authoriſed: to paſs upon Ii letters of 

debts: till 1584, c. 149. ; but letters of four e 

forms appear to have alſo continued in uſe til! 


the year 1613 ; ſee Sy. Pr. p. 149. 150. Be- 


fore horning could paſs on the decree. of an in- 


ferior judge, the decree was, by our former 
3 Ts have been Oy produced:be- 
| and: their 


e 


ef their authority inter- 
R | poſed | 


Decree- 


poſed to it _ new decree ; which, becauſe it 
was made out in the preciſe terms of the other, 
was called a decree- conform: But now, letters 


of horning may de granted by warrant of the 


court without the neceſſity of a'decree-conform, 


on the decrees of magiſtrates of ron | 


theritfs, admirals, and commiſſaries, 1 593, & 
177.—1606,.c. 10.—160, c. 15. ska, c. 7 
Letters of way A were ſometimes dir 


againſt all and ſundry, without any previous 


.. . - decree, or even citation, St. 4. 3. 25. as letters 


| Ceci 
| 132 
diſchar- 
ed. 


*% 


oo Bo A gainſt pariſhioners for building churchcyard- 
| Ales, in conſequence of 1 597, c..232. or againſt 
the heritor of a pariſh for the payment of ſti- 


pend. Theſe general letters were declared, by 
1592, c. 140. to be no foundation far denoun- 
an any perſon who was not previouſſy cited 
and ſee the letters directed againſt 

e and now, by 1690, c. 13. no general 
can iſſue, except for the King's reve- 


nue, or miniſters ſpends, or n Poinding: 


11 of the 4 ound. 


. 
* 


A. 


p . 5 


2 25. 26. may apply for letters of on 
= 5. y apply capti 


= E riſon 


9. che debtor does not obey the will of 
the letters of horning, within the days of the 
charge, /2. f. 24. the charger, after denoun- 
cing-him rebel, and regiſtering the borning, 


hich contain a' command, not only to m 
2 but to magiſtrates, to apprehend and. 
the debtor. All meſſengers and ma- 
dee refuſe their aſſiſtance in = 
cuting caption, are liable ſubſidiarit for 
the debt; W 85 POIs *. ſupported 


2 8 cſing N — — | 
the'creditor, were ; 
to cones, and would nat, By magiſtrates re 


708 9 underſtood, 


$4 0... 
a b OO 
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underſtood; —7 ſuch as the law obliges to 
— ons, as ho e 4. rts; Abel. 
lies of fubſi borou © regality, or ma- 
giſtrates of —— 8 : Hence b bailie of 
4 — b . cannot be charged to ex. 
ecute à caption, 13. March 1623, Bailie of 
Dunt. Letters of caption- contain an expreſs 
warrant to the meſſenger, in caſe he cannot 

acceſs, to break open all doors, and other 

faſt places; where he is to ſearch. 
10. Law ſecures Peers and married: witty What 5 
againſt Jecured 
vl debts. Pupils are ſecured by ſpecial ſtatute; againſt | 
1696, c. 41. No caption can be executed a- eaption, 
gainſt a debtor, within the precincts of the 


= I 


King's palace of Holyroodhouſe: But this pri- Privile 4 
ileps ef: fiQuary: aforded no ſtütiry tu rt. of frndu-: 


nnd as that did which was, by the canon *7- 
law, conferred on churches and religious hou - 


ſes. The King's caſtles are not entitled to Protection 


this privilege; Falc. a. 218. Where the per- againſt 
ſonal preſence of a debtor, under caption, is tion. 
neceſſary" in any of our ſupreme courts, the 
judges are impowered to grant him a protec- 
tion for ſuch time as may be ſufficient for his 
coming and going, not exceeding a _ 
1681, 6..9.—1698, c. 24. 85 
11. After a debtor is impriſoned, be oußbe Prifonces' 


not to be indulged the benefit of the air, dee E 
even under a guard; -for creditors have an in- | 


tereſt, that their debtors be kept under cloſe 
confinement, that, 0 the /qualor carceris, _ 


execution by caption, upon ci- perſons | | 


x 


* *. 


may be brought to pay their debt: And „ 
or jailor, who ſhall ſuffer the — 5 
ſoner to go abroad, without a 9 A 


„ 
* Sir 


* bs . þ * 72 
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* 

- 
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I 

a 


4 
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„1 174 


Libera- 
tion, upon paſſion, allows inſolvent debtors to apply for a 
— releaſe. om priſon, upon à cgi bonorum; i. e. 


go 
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health, is lible egen for the debt, by. 48 
S. 14-14 Fare 1671. Magiſtrates are in like 
manner liable, if chey | ſuffer a priſoner to 
eſcape, through the inſuſficieney of their pri. 
ſon, Act S. 11. Feb. 167 1: iS if he ſhall e- 
ſcape under night, by the uſe of inſtruments, 
or by open force, or by —— 
e 
jailor are — 
1 


| ve. payment, 
* releaſed without letters of ſuſpenſion, 


| | containing» chrg e to the jailor to ſet; him at 
hecauſe the creditor's diſcharge could 
— the penalty incurred by the debtor 
for contempt of the King's authority: But, to 

ſave unneceſſary expenee to debtors in ſmall 


af debts;: jailors are, by Ad S. 5. Feb. 1675, 


impowered to let go priſoners where the debt 


does not exceed 200 merks Scots, upon pro- 


duction of a diſcharge, in which the creditor 
conſents to his releaſe. ovoid een 


| 47504 01 21919104 5-47 74 
12. Our law, 3 — * ti ok 


upon their aver to the creditors: all 
/- thein:eſtate,-xeal and perſonal. This muſt be 
Anſiſted for, by of action, to which all the 
OT ner ought to be made par- 
The: priſoner muſt, in this action, which 


ceed on is cognizabie only by the caurt of ſeſſion, ex: 


3 . .hibit/a particular 
| For „ Make oath d he bens 


0 


— of | his. eſtate, ad 


ia - - 


* 
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—— an nt of it, Gn dilegen Rs 1 
ſonment, to the a of his creditors. He = 
alſo make oath, whether he has men any 

of his effects before hi 

eur, und 'condeſcend on 2 — 
and on the _— of granting it; that che court 

may judge, whether, by any colluſive: 

e has forfeited/ his claim to deren Mars. 

#% Dive 1685, and 8. Fod. dg. i 24 25 

13. A fraudulent bankrupt b 
this privilege; nor a criminal who is-liable in competent 
an affythment or indemnification to the party *2 delin- 
injured or his executors, tho“ the crime itſelf ent. 
ſnould be extinguiſhed-by a pardon, Falc. 72. 

230. A diſpoſition granted on 12 Bona 

rum is merely in farther 1 e.credi- --- 
tors, not in ſatisfaction or in 9 oe 
debts. If, therefore, the debtor ſhall acquire 
any eſtate after his releaſe, ſuch eſtate may be 
attached by his ereditors, as if there had been 

no cęſſio, except in ſo far as is neceſſary for his 
ſubſiſtence, J. 4. pr. de ceſſi bon. A. Att. c. 5. 

§ 3. Debtors, who are ſet free on a coffo bo- Dyvours 
norum; are obliged to wear a habit proper to habit. 
dyvours or bankrupts. The Lords are, by 
1696, c. 5. prohibited to diſpenſe with this 

— miny, eee — $a, 


to ſubmit to in 2 ka no ſuſpicion 

of fraud lies againſt them, if they have: an el 

en in an ilhcit-trade; New: Coll. 4. e 
1 Where a priſoner for debt declares up- Indigent 

on oath, before the of the juriſdie- priſoners 

tion, that he has not Where with to maintain muſt ei- 


himſelf, mend, | 


= £ 
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> himſelf, 3 may, by 1696, c. 3a. ſet 
the him at „if the creditor, in conſequence 
of. N ivence he was impriſoned, does 


not aliment him within ten days after intima- 


tion made for that purpoſe. But the magiſtrate 
may, in ſuch caſe, detain him in priſon, if he 


chuſes to bear the burden of the aliment, ra- 
ther than releaſe him, 20. Feb. 1713, — 


This ſtatute, which is uſually called the act of 
grace, is limited to the caſe of priſoners for 


Civil debts: No priſoner, therefore, can claim 


the benefit of it who' is committed, either for 
not performing a fact in his own power, F. 


2. Dec. * — Re, or for not paying a fine 


eſtate. 


e nen 23. Nov. 1738, 


ees ned 0 the move- 
— of oy debtor by 1 or 
1 6.; and againſt eri 
table eſtate, by inhibition, B. 2. T. 11. or ad- 
judication, B. 2. T. 12. Letters of poinding, 
as well as of hornin y be iſſued by war- 
rant of the court of Ehen, on the decrees of 
inferior judges, 1661, . A meſſenger em- 
ghana poinding, if he as not alſo letters of 
caption alongſt with him, has no power to break 
open doors; but, if he returns an execution that 


Letters of acceſs madenied him, letters will be iflued of 


doors. 


>, 


a letters of ejection are 


ejection. * 
__ 
* 


* 
8 ö 
- 4a * 


courſe, givin him that power, which are called, 
letferw bt. — doors. If one be condemned, 
in a removing or other to quit the poſ- 
ſeſſion of lands, and refuſes, notwithſtanding a 
granted of courſe, 
12 ſberlff to'cjeft him, and to enter 

of the decree. into poſſeſſion. 

Where _=- eG 2. . to m_ 


a o 


2 


by himſelf and his officers to make 
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ſpite of law, the Scots Privy- council, while 


that court ſubſiſted, granted letters of fire ane 


ſword, authoriſing the ſheriff to diſpoſſeſs him 
by all the methods of force; but, by our pre- 
ſent practice, where one oppoſes by violence 


the execution of a decree, or of any lawful di- 


ligence, which the civil magiſtrate is not able 

good, the 
execution is enforced manu militari. 4 
16. A decree arbitral, which is a ſentence 
proceeding on a ſubmiſſion to arbiters, has ſome 
affinity with a judicial ſentence, tho' in moſt 
reſpects the two differ. A ſubmiſſion is a con- 
tract entered into, by two or- more parties who 
have diſputable rights or claims, whereby they 
refer the differences to the final determination 
of an arbiter or arbiters, and oblige themſelves 


Decrees 
arbitral. 


Submiſ- 


lion. 


to acquieſce in what ſhall be decided. Where Overſ- 


there are two or more arbiters an overſman is 
commonly named in the ſubmiſſion, to whom 
power is given to determine, in caſe the arbiters 
cannot agree in the ſentence; and ſometimes 
the nomination of the overſman is left to the 


arbiters: But, in either caſe, the overſman has 


no power to decide, unleſs the arbiters differ in 


opinion; for the power of deciſion is given in 


the firſt place to them, Dalr. 161. Where the 
Gy within which the arbiters are to decide, is 
left, 


man. 


- 
— 
* 


How long 
ſubmiſ- 


blank in the ſubmiſſion, practice has limit- ſions are 


ed the arbiters power of deciding to a year. As 


this has proceeded from the ordinary words of 


ſtyle, impowering the arbiters to determine 
betwixt and the, day of next to 


come; therefore, where a ſubmiſſion is indefi- 


nite, , without ſpecifying any time, it ought, 
like all other contracts or obligations, to fubſiſt 
OC OP OF Een 
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for forty years. And, on this ground, a bond 
obliging the granter to ſubmit debateable 
claims to certain perſons, is perpetual, and 
productive of an action at any time within the 

ears of preſcription, 2 5. Feb. 1630, Hay, —3. 
Feb. 1669, Boſwal. Submiſſions, like mandates, 
expire by the death of any of the parties ſub- 

| mitters; fee 25. Feb. 1639, Hay. GEO 
Can op bi- 17. Formerly arbiters who accepted a 
compet. ſubmiſſion, might have been compelled by let- 
led to de- ters of horning to pronounce ſentence; which 
cide? proceeded from the ſtyle in which ſubmiſſions 
| were then executed, by which not only. the 
parties, but the arbiters, confented to the re- 
giſtration of the ſubmiſhon, in order to dili- 
gence. As this part of ſtyle is now diſuſed, it 
may be doubted, whether an arbiter who has 
accepted the office, may, like a mandatary, 
throw it up at pleaſure; ſee F. 30. June 1699, 
Chieſly, and J. 3. 1. de rec. et qui. This is 
Certain, that he cannot now be compelled by 
Arbiters ſummary diligence to decide. As arbiters are 
can” not veſted with juriſdiction, they cannot com- 
| ua pel witneſſes to make oath before them; or ha- 
for citing vers of writings to exhibit them; but this de- 
witneſſes, fect is ſupplied by the court of ſeſſion, who, at 
a the ſuit of the arbiters, 6. Jan. 1670, Ker, or 
of either of the parties, F. 26. June 1696, 
Sͤ.tevenſon, will grant warrant for citing wit- 
nor exe neſſes, or for the exhibition of writings. For 
ceute their the ſame reaſon, the power of arbiters is bare- 
ey ly to decide; the execution of the decree be- 
longs to the judge. Where the ſubmitters 
conſent to the Tegtitration of the decree arbi- 

- tral, performance may be enforced by ſummary 


13 The 


© 4 


CÞ K. 


they may, in ipſo termino, i. e., on the very day 
betwixt and which the parties impowered them 


85 
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18. The power of arbiters is wholly derived They can 
from the conſent of parties. Hence, where not exceed 
their powers are limited to a certain day, they the powers 


cannot pronounce ſentence after that day; tho 8 


to decide, F. 30. June 1694, Wilſon : Nor can 
they ſubje& parties to a penalty higher than 
that which they have agreed to in the ſubmiſ- 
ſion, 24. Feb. 1739, Cred. of Boquhan. And 
where a ſubmiſſion is limited to ſpecial claims, 


. ſentence pronounced on ſubjects not ſpecified 


in the ſubmiſſion is null, as being «lira viren 
compromiſſi. LIT 1 3 

19. But, on the other part, as ſubmiſſions The pow- 
are deſigned for a moſt favourable purpoſe, the ers of arbi- 


amicable compoſing of differences, the powers ters are 


amply in- 


thereby conferred on arbiters receive an ample 
terpreted. 


interpretation. For this reaſon, a general ſub- 


miſſion of all queſtions and claims between the 
parties, imports a power to the arbiters to de- 


cide upon claims, not only of moveable, but 


of heritable bonds, 15. Dec. 1631, Kincaid. — 


Hence alſo, where arbiters in a ſpecial ſubmiſ- 
ſion. decree mutual general diſcharges to be 
granted hinc inde, the decree is nevertheleſs 
valid, in as far as it relates to the claims ſpecified 
in the ſubmiſſion ; and the effect of the gene- 


ral diſcharge is by a favourable interpretation 


reſtricted to theſe claims, F. 25. Dec. 1702, 
Crawfurd, In like manner, tho', by the Roman 
law, a decree arbitral which decided only part 
of the claims ſubmitted, and left the reſt open, 
was null, J. 19. F 1. de rec. et qui. ſuch partial 


_ - decree. is effectual by our cuſtoms, 20. March 
1630, Stark: Yet, to prevent cavilling, that 


power, 


* 
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power, where it is intended to be piven to ar. 
biters, is by the preſent ſtyle ſpecially expreſſed 
in the ſubmiſſion. Where the fubigitters have 


mutual claims againſt one another, a decree ar- 
bitral which determines only thoſe on one part, 


and leaves all on the other undetermined, is 
null, 30. gout 1625, Falconer ; for it can, in 
no cale, be preſumed to be the meaning of 
parties, that one of them ſhall have the benefit 
of a final deciſion on the claims competent to 
him, while the other is left to make good all 
his by a law-ſuit. 

20. Our more ancient law, by which decrecs 
arbitral might be reduced on the iniquity of 
the ſentence, or enormous prejudice of the 
party, defeated the princ 2 deſign of ſubmiſ- 
ſions, viz the cutting off law-ſuits; and was 
hardly reconcileable to the expreſs compact of 
the ſubmitters, by which they agree to acqui- 
eſce in the deciſion of the arbiter, I. 27. § 2. de 


rer. et qui. But, by Reg. 1695, § 25. decrees 


arbitral are declared not reducible upon any 


* * 
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includes every breach, r of the law 
of God, or of our country. In a more reſtrict- 
ed meaning, it e ſuch tranſgreſſions of 
law as are puniſhable by courts of juſtice. 


Crimes were, by the Roman law, divided into 
public and private. Public crimes were thoſe public, 


that were expreſsly declared ſuch by ſome law 
or conſtitution, J. 1. de publ. judic. and which, 

on account of their more atrocious nature and 
hurtful conſequences, might be proſecuted by 
any member of the community, 5 1. Iſt. eod. t. 


Private crimes could be purſued only by the and pri- 
party injured, and were generally puniſhed by Vate. 
a pecuniary fine to be applied to his uſe. By | 


the law 4 Scotland, no private party, except 


the perſon injured, or his next of kin, can ac- 
cuſe criminally: But the King's Advocate, _ | 


in this queſtion repreſents the community, has 
a right to proſecute all crimes in vindictam pu- 
blicam, tho? the party injured ſhould refuſe to 


concur. Smaller offences, as petty riots, in- 


juries, &c. which do not — = public 


vengeance, paſs general * 9708 
of delicts, and are — or ie e only by a ſmall 


pecuniary mulct, or perhaps b y a thort 1 unpri- 


lonment. 561 


2. It is of FE efſence of a crime, that there Dole is ef 
be an intention in the actor to commit it; for ſential to 
an ma in which the will of an agent has no crimes 3 


ER EY Part, 


AL .. 

ef Koro fy as Fe + SOR | 
og ptr 
HE word crime, in its 1 general ſenſe, Crimes, He Hoo £ , 
Ku. 38. 
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15 part, is not a * object either of rewards or 
yetnegli- puniſhments : Hence ariſes the rule, crimen dolo 
gence is contrahitur. Simple negligence does not there. 
nn ſome fore conſtitute a proper crime, 4 7. ad le 
caſes "i Corn. de ficar. : Yet where it is extremely groſs ol, 
n may be puniſhed arbitrarily or extra ordinem ; 
Involun- ſee I. 11. de incend. ruin. naufr. Far leſs can we 


tary ac- reckon in the number of crimes, involuntary 


tions. ations, the firſt cauſe of which is not in the a- 
Adiions gent; or thoſe committed by an idiot or fu- 
commit- - rious perſon: But leſſer degrees of fatuity, 
ted 1 i- which only darken reaſon, will not afford a 
diots. total defence, though they may ſave from the 
Adden poena ordinaria. Actions committed in drunk. 
commit- enneſs are not, as to this queſtion, to be conſi- 
2 R _ deredas involuntary, ſeeing the drunkenneſs 
ne. uſelf, which was the firſt cauſe of the action, 
is both voluntary and criminal. 

Infants 3. On the ſame principle, ſuch as are in a 
cannot | Rate of infancy, or in the confines of it, are 
commit jncapable of a criminal action; dole not being 
crimes. ineident to that age, J. 1 2. ad. leg. Gare. de fc. | 
Can pupils The Roman law aſſerts, in general, that crimes - 
commit are notimputableto.pupils, I. 22. pr. ad leg. Corn. 
_ dt felf. ; but the preciſe age at which a perſon 
becomes capable of dole, being fixed neither 


by nature nor by ſtatute, is by our practice to 
be 2 the judge, as he beſt can, from 
the un and manners of the perſon 
accuſed. Were che guilt-of a_ crime ariſe 
chiefly from ſtatute, the- actor, if he is under 
puberty, can hardly be found — ; _ 
where nature itſelf points out its 

may, if he imus thy 8 more i 

| pe won —_ of 01 it 7 np 
or * 
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in that caſe, he by not be puniſhed pena ordi- 
naria. 


4. One may be! ty of a erime, not only Acceſſo- 


by rerpetrativig it h ic, but by being acceſ- ries, or 

ſory to a crime committed by another ; 11 art and 

ork is by civilians ſtyled” ope et its, J. 50. Part; 
$ 3. de furt. and, in our law phraſe, art and 

part. A perſon may be guilty, art and part, 


either by giving advice or counſel to commit 


the crime; or, 2. By giving warrant or man- 
date to commit it; or, 3. By actually aſliſting 


the criminal in the execution. A bare advice by advice; 
does not ſeem, by the Roman law, to have in- 


ferred guilt, I. 36. pr. de furt. ; contrary to the 
practice of moſt other nations. It is generally 
agreed by doctors, that, in the more atrocious 
crimes, the adviſer is equally puniſhable with 
the criminal; and that in the ſlighter, the 


_ circumſtances ariſing from the adviſer's leſſer 


_— 


age, the jocular or careleſs manner of giving 
advice, &c. may be received as pleas for foften- 
ing the puniſhment. | One who gives mandate mandate, 


to commit a crime, as he is the firſt ſpring of 


action, ſeems more guilty than the perſon em- 
ployed as the inſtrument in executing it; yet 
the actor cannot excuſe himſelf under the pre- 
tence of orders which he ought not to have 
obeyed. How far the commands of a ſuperior 
may, in certain caſes, either free entirely from 
puniſhment, or mitigate it, is explained by . 
M, ackenzie, Crim. Ti reat. Tit. Art * Fart. 
5 5. 6. f 

% Aſſiſtance may be given to the committeror afliſt- 
of a crime, not only in the actual execution, ance. 
but previous to it, by furniſhing him with poi- 
ſon, arms, or the other means of perpetrating 


it; _ if he who thus aſſiſts, had no reaſon to 
| | | believe. 


\ ; — 
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A believe that theſe inſtruments- were intended 
| for a criminal purpoſe, no guilt can be inferred 
- againſt him. hat ſort of aſſiſtance, which is 
not given till after the criminal act, and which 
is commonly called abetting, tho? it be of it- 
ſelf criminal, does not infer art and part of 
the principal crime; as if one ſhould favour 
the eſcape of a criminal, knowing him to be 
ſuch, or conceal him from juſtice. But if, pre- 
vious to the commiſſion of the crime, one 
ſhould promiſe protection to the criminal, it 
will involve both in equal guilt; for nothing 
. can be a ſtronger incitement to crimes than the 
aſſurance of being ſcreened or protected from 


puniſnment. e e 1 
- Crimes F. Thoſe crimes that are, in their conſe- 


puniſhed quences, moſt hurtful to ſociety, are puniſhed 
capitally. capitally, or by death; others eſcape with a 
lefler puniſhment, ſometimes fixed. by ſtatute, 
and - ſometimes arbitrary, i. e. left to the dil- 

cretion of the judge, who may exerciſe his ju- 
riſdiction, either by fine, impriſonment, or 2 
Arbitrary corporal puniſhment. Where the puniſhment 
puniſh- is left hy law to the diſcretion of the judge, 
ver en. he can in no. caſe extend it to death; for, 
tended to Where the law intends to puniſh capitally, it 


. *. death. ſays ſo in expreſs words, and leaves no liberty 


to the judge to modify: But where, in any of 
our ancient laws, L. B. c. 132.— 1457, c. 
77. c. the life of the offender is put in the 
mercy or will of the King, it is probable that 
the judge, in place of pronouncing ſentence 
himſelf, left it to the Sovereign, who inflicted 

- ſometimes a capital, and ſometimes a leſſer pu- 
niſhment, on the perſon guilty, according po 
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his denterlt. a ſingle eſcheat of the erimi- Capital 
nal falls on conviction, in all capital trials, tho? crimes in- 
the ſentence ſhould not expreſs it; for, if the pn. oy 
bare non-appearance in a criminal proſecuti ion 

draws this forfeiture after it, 2. 5. 26. 27. 

much more ought the being eee of a ca- 

poor crime to infer it. | 

7. Certain crimes are een more "AY 

mediately againſt God himſelf; others, againſt 

the ſtate; and a third kind, againſt particular 
perſons. The chief erime in "the firſt claſs, cog- 
niſable by temporal courts, is blaſphemy, under Blaſpbes 
which may be included atheiſm, This crime my. 
conſiſts in the denying or vilifying the Deny 

by ſpeech or writing. Blaſphemers were 

niſhed capitally both by the Jewiſh law, Lov. 

xxiv. 16. and by the — Nov. 77. All 
who curſe God, or any of the perſons of the 
bleſſed Trinity, are by our law, 1661, c. 21. 

to ſuffer death, even for a ſingle act; and thoſe 

who deny bim, if they perſiſt in their denial. 

This act 1s-ratified by 1695, c. 11. which alſo 

makes the denial of a providence, or of the au- 
thority of the holy Scriptures, criminal; and 
puniſhable inn for che third offene. 
8. All perſons who uſed witchcraft, ſorcery, witch- 
or necromancy, or pretended {kill therein ; and craft. 

all conſulters of witches, were puniſhedby death, 
1563, 6. 73. But, by act 9. Ges. II. c. 5. no 
proſecution can be carried on for witchcraft 
or conjuration; and, by the fame act, all who 
undertake, from their ſkill in any occult — 
to tell fortunes, or diſcover ſtolen goods, are Telling 
to ſuffer impriſonment for a year, ſtand in the fortunes, 
pillory, four times in that year, and find ſurety 


for their future good behaviour. 
| Ooo 9. Some. 
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9. Some erimes againſt the ſtate ate levelled 
directly againſt the ſupreme power, and ſtrike 
at the conſtitution itſelf; others diſcover ſuch a 


contempt of law, as tends to baffle authority, 
or ſlacken the reins of Government. Treaſon, 
crimen majeſtatis, is that crime which is aimed 


againſt the majeſty of the ſtate 3 and can be 


committed only by thoſe who are ſubjects of 


that ſtate either — birth or reſidence. It Was 
high treaſon, by the law of Scotland, to in- 
tend the King's death, to lay any reſtraint up- 


on his perſon, or to entice any foreign power 


to invade his dominions, 8 c. 2. and to 


riſe in arms, maintain forts, or make treaties 
with foreign ſtates, without his authority, 


1661, c. 5. Certain facts, tho' not in their na- 


ture treaſonable, were declared by ſtatute to 


be puniſhable as treaſon, via. thett by landed 
men, 1587, c. 50. murder under truſt, ibid. 


c. 51; wilfully ſetting fire to coal-heughs, 


1'592, c. 146. or to houſes or corns, 1528, 


c. 8. and aſſaſſination, 1681, c. 15. + Treaſon 


was puniſhed by death, and by the forfeiture 


to the King of the traitor's eſtate, both real 


the right of the creditors, tackſmen, ſuperiors, 


and perſonal : But this forfeiture did not cut off 


8. | vaſlals, heirs of entail, or widows of the for 


feiting perſons, 1690, c. 33. - Treaſon might, 
by our law, have been tried * the ya of 


the traitor, and ſentence condemnatory upon 


ſuch trial carried the eſtate to the crown, 1540, 


c. 69. ; which was indeed agreeable to the jus 
_ noviumiol the Romans; J. 8. pr. G. ad lg. 8 


11 
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10. Soon after the union of the two king - „Engliſm 
doms in 1 709, the laws of treaſon, then in — laws of 
in England, were made ours by 7. An. c. 21. rng 
both with regard to the facts conſtituting that n 2 
crime, to the forms of trial, the corruption. of | _ 
blood, and all the penalties ao forteitures con- | ' 
ſequent on it. By this act, the facts that in- 

ferred ſtatutory treaſon by our former law: are 
declared fimply capital crimes. 

11. It is high treaſon, by 25. Edw. III. c 3. Treaſon 
to imagine the death of the King, Queen- con- what, by 
ſort, or of the heir apparent of the crown; to . 
levy war againſt the King, or adhere to his ene- and. 
mies; to counterfeit the King's coin, or his 

great or privy ſeal; to kill the chancellor, trea- 
ſurer, or any of the twelve judges of England, 
while they are doing their offices; which laſt 
article is by the forenamed act 7. An. applied to 
Scotland, in the caſe of flaying any judge of 
the ſeſſion or of juſticiary, fitting in-judgment. 
Thoſe who waſh, clip, or lighten the proper 
money of the realm, 5. Elix. c. 11.—18. 
Elia. c. 1. who adviſedly affirm by writing or 
printing, that the Pretender has any right to 
the crown, or that the King and Parliament 
cannot limit the ſucceſſion to it, 6. An. c. 7. 
or who hold correſpondence with the Pretend- 
er, or any perſon 3-2 by him, 13. Gig 

c. 3. are alſo guilty of treaſon. '  _ 

12. The forms of proceeding in the trial 3 of 
nealan,: whether againſt Peers or Commoners, proceed- 
are ſet forth in a ſmall treatiſe, publiſhed by ing in 
order of the houſe of Lords in 1709, ſubjoined fan. 
to a collection of Statutes concerning treaſon. 

By the conviction upon this trial, the whole e- Pains of 
a of _ art gr to Rue crown. n 
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blood is allo corrupted, ſo that, onthe death of | 


an anceſtor, he cannot inherit; and the eſtate 


which he cannot take, falls to the immediate 


ſuperior as eſcheat, ab defectun Beredir, with - 
out diſtinguiſhing whether the lands hold of the 


_ crown, or of a ſubject, Cole 1. inf. vol. 1. 


J. 1. c. 1. § 4. —-Hale Plac. Cor. val. 1. c. 27. 


By the aforeſaid act 3. An. it is provided, that 


TE no attainder for treaſon: ſhall, 3 the Pre- 


tender's death, hurt the right of any perſon, 


Act ſa- 
ving the 
rights of 
creditors, 
&c. re- 


pealed. 


other than that of the offender, during his na- 


tural life; but this proviſion is, by a poſterior 


act, 17. Geo, II. c. 39. not to take place, as 


long as any of the ſons of the Pretender ſhall be 
alive. It was for ſome time doubted, whether 
the act 1690, c. 33. ſaving the rights of credi- 
tars, &. was repealed by the act 7. An. ſub- 
jecting traitors, tried in . toithe pains 
and forfeicures of the Engliſn law z ſince the 
excluding of creditors is-not properly a penalty 
an the traitor, and our private rights are by 


art. Union, c. 18. declared unalterable, except 


for the evident utility of the ſubject, which 


article might ſeem to require an expreſs repea- 


lor of ſo Beneficial a ſtatute; ſee further report 


= * 


Miprilon 
pf treaſon. 
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of: Commiſſioners of inquiry, 1719, p. 15. 21. 23. 


&c. But it nom ſeems ta be an agreed point, 


that the 1 even of third parties, in the caſe 


of forfeiture on treaſon, muſt be ee by 


the law of Englanje. 


13. Miſpriſion of treaſon, fromk 7 RAR 
is the overlooking or concealing of treaſon. It 
is inferred by one's bare knowledge of the 


crime, and not diſcovering it to a magiſtrate, 
| 2 


n entitled by his- office to take ex- 
aminations; tho' he ſhould. not in the leaſt de - 
bree * to it. The Formed _ 0 An. * 


— 


% 


— 


the Engliſh law of miſpriſion ours: Its puniſh- 

ment is, by the-law-of England, perpetual im- 

priſonment, together with the forfeiture of the 

offender's'moyeables, and of the profits of his 

heritable eſtate, durin g his life, Hale Plac. Cor. 

vol. 1. c. 28.; that is, in the ſtile of our law, * 

ſingle and liferent eſcheat. 12 

14. The crime of ſedition conſiſts inthe oak: Sedition, 

* ling commotions or. diſturbances in the ſtate. It 

18- either verbal or real. Verbal ſedition, or verbal, or 

| making, is inferred from the uttering leaſing- 
4 words tending to create diſcord between the making; 

King and his people. It was formerly puniſn- 

ed by death, and the forfeiture of goods; 1425, 

c. 43-1540, c. 83. ; but now, either by impr. 

ſonment, fine, or baniſhment, at the diſcre- 


tion of-the judge, 1703, C. 4. Real gedition real. * 


is generally committed, by convocating to- 

gether any conſiderable number of people, 

without lawful; authority, under the pretenee 

of redreſſing ſome public grievance, to the diſ- 

turbing of the public peace. Thoſe who are 

convicted of this crime are puniſhed by the 

confiſcation of their goods; and their lives are 

to be at the King's will, 1457, c. 77. For pre- Riot- ad. 

venting rebellious riots and tumults, it is en- 

1. Geo. I. St. 2. c. 5. that if any perſons, 

to che number of twelve, ſhall dle and 

| required: by a' magiſtrate or conſtable to 

diſperſe, ſhall. nevertheleſs: continue together 

for an hour aſter ſuch command, the perſons 

diſobeying ſhall ſuffer 3 and the wy i 

tion of moveables. a TENSE: ROS 

18. Judges, ha, vilfully c or e W 8 

tion, uſe their authority as a cover to injuſtice tion in 

or oppreſſion, are puniſhed with the loſs of ho- Judges. 

nour, fame, and dignity, 1 540, c. Io. Under 

this head, may be claſſed theftbote (from 8 
bote, 


, 


* 
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bete, compenſation), which i is the taking a con- 


ſideration in money or goods from a thief to ex- 
empt him from puniſhment, or connive at his 


_ eſcape from — A ſheriff or other judge, 
guilty of this crime, forfeits his life and goods, 


1436, c. 137.: And, by a poſterior 2 
1515, c. 2. even a private perſon, who takes 


theſtbote, ſuffers as . principal thief. The 


2 of buying of diſputed claims, concerning which 


member either of 
court, is puniſhed' by the loſs. of the delin · 


there is a pendin 


— by 15 judge or 


ſeſſion, or of an inferior 


—— 8 8 and all the privileges n be. 


1594, c. 216. 
ent is the oppoſition given, 0 or 


* — made, to meſſengers or other officers, 


While they are employed in exec the law. 


The court of ſeflion is competent to this crime, 
1581, c,.218,;. and by the laſt ſtatute relating 


* wi it, 1592,.c, 1.50, it is made puniſhable with 


confiſcation of moveables, _ one half to 
the King, and the ether to the creditor at whoſe 


 Tuit the diligence was uſed. Where the de- 


forcement is brought only ad civilem effectum, 


for recovering the debt and damages, the ſta- 


tute is amply interpreted; and conſequently 
proceſs will be ſuſtained, if the meſſenger ſhould 
be any how hindered in the execution of the 


i | diligence, tho? without the effuſion of blood 3 


but, in a criminal trial, where the concluſion i 1 


penal, effuſion of blood muſt be libelled, in 
terms of the act 1592. Nr though the 


words of the act are levelled » 


the 


debtor, or n commanded by him, practice 
has extended it, in a ciuil action, againſt thoſe 
uůbo interpoſe to ſave their friend from dili- 
. e, * wy er the debtor. 
2 1 Deforcement 
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17. Deforcement of the officers of tlie cu - Deforce- 
roms, — perſ8ns to the number of eight or agu of, 
upwards, was a mos by tranſportation to che fre- 
America, for a term of years not exceeding nue. 
ſeven, 6. Geo. I. c. 21. 8 34. : But now, by 
19. Geo, II. c. 34. armed perſons, to the num- 
ber of three or more, aſſiſting in the illegal 
running, landing, or exporting of prohibited | 
or uncuſtomed goods, or any who ſhall reſiſt, 
wound, or maim any officer of the revenue, in 
the execution of his office, ſhall ſuffer dend. 
and the confiſcation of moveable. 

18. Breach of arreſtment, 3. 6. 6. is a crime Breach of 
| of the ſame nature with deforcement, as it im · arreſt- 
ports a contempt of the law, and of our jud- ment. 
ges 3 and it is ſubjected to the pains inflited 
on deforcement, by 1581, c. 118. viz. an ar- 
bitrary corporal puniſhment, and the eſcheat 
of moveables; with a preference to the credi- 
tor for his debt, Und fob inch anner ſum as 
ſhall-be modified to him by the judge. Under 
this head of crimes againſt good government 
and police, may be reckoned the foreſtalling of Foreſtall- 
markets, that is, the buying of goods intend- ing of 
ed for a public market, — they are carried * 
there; which, for the third criminal act, in- 
fers the eſeheat of moveables, 1 * 146.; 

ng ſalmon i in forbidden time, 1 503, c. 72. Offences | 
yr por the acts for preferving the — 
game, 2. 1. pry rf deſtroying plough-graith _ ODE Os 
time of tillage, and —— or — horſes "ag 
2 in time of harveſt, 1587, c. 82. and 

roying or ſpoili win timber, 1698, 
c. heme Geo. I. — | 
| rimes againſt parti ar perſons may | 9 3 
be, Lead. either againſt life, limb, 
hann goods, or reputation. Murder is the Murder, 


«0-54.66 


| Caſual 
homicide. 


Demem- 
bration. 


7 4 
4 tion. ; 


Self-mur-' 


Mutila- 2. 
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e * of a s life, without 
_ x neceflary cauſe, - The ail tion which ob- 
. tained in our ancient law between ſlaughter 
ted, or upon forethoug ht N i and 
that which was committed on a ſuddenty, or 
chaud-mella, indulging to the laſt the privilege 
of girth and ſanctuary, St. Rob. II. c. 9—1 555, 
c. 31. was taken off by 1661, c. 22. (copied 
_ aſter! 1649, c. 19.) which ſuppoſes homicide 
to be a capital crime, without any ſuch diſtinc- 
tion. Caſual homicide, where the actor is in 
ſome degree blameable, and homicide in ſelf. 
defence, where the. juſt bounds of defence have 
been exceeded, are puniſhed arbitrarily by this 
act; but the flaughter of night - thieves, houſe- 
breakers, afliſtants | in ul depredations, or 
rebels denounced for capital crimes, may be 
committed with impuni 18 The crime of de- 
membration, or the cu off of a member, 
1s joined with that of murder, in 1491, c. 28.; 
but, in practice, its puniſhment has been re- 
ſtricted to the eſcheat of moveables, and an af- 
thment or indemnification to the party. Mu- 
tion, or the diſabling of a member, is pu- 
niſned at the diſcretion of the rap t See F. 
medden on demembration; p. 65. 18. 
: 20. Self, murder is as highly une as the 


der. 9 our neighbour; and, for this reaſon, our 


211 fs My F 


law has, contrary to the rule, crimina -morte 
 extinguuntur, allowed a proof of the erime, 
aſter the offender's death, that his ſingle e- 
ſcheat might fall to the King or his yy 
'To this end, an action muſt be brought, not 

before the juſticiary, but the ſeſſion, becauſe 
it is only intended ad civilem ectum, fort pro- 
Nen and declaring the ſelf. murder; and the 
1 E 49 71 $3434.45 241 1¹ "ORG en 


— 
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next of kin to the deceaſed muſt be made a par- 
ty to it. 


21. The puniſhment of . or ſy. the Parricide. 


murder of a parent, is not confined, by our law, 
to the criminal himſelf, All his poſterity in 
the right line are declared incapable of inherit- 

ing 3 and the ſucceſſion devolves on the. next 
collateral heir, 1594, c. 220. Even the curſing 
or beating of a parent infers death, if the per- 
ſon guilty be above ſixteen years; and an arbi- 
trary puniſhment, if he be under it, 166 1, c. 20. 


A preſumptive or ſtatutory murder is conſtitu- Murder 
ted by 1690, . 21. by which any woman who of infants. 


ſhall conceal her pregnancy during its whole 
courſe, and ſhall not call for, or make uſe of 
help in the birth, is to be reputed. the murder- 
er, if the child be dead or a-miſſing. This act 
was intended to diſcourage the unnatural prac- 
tice, which yet continues too frequent, of wo- 
men making away with their children begotten 

in fornication, to avoid church - cenſures. | 


22. Duelling, bellum inter duos, is the crime Dueling, 


of fighting in ſingle combat, on previous chal- 
lenges given and received. The ſingular com- 
bat was authoriſed by the Gothic polity, as a 
method of determining both civil and criminal 
queſtions; but fighting in a duel, without li- 
cenſe from the King, is by 1600, c. 12. made 
puniſhable by death. This act is ratified: by 
1696, c. 35. which alſo enacts, that whatever: 
perſon, principal or ſecond, ſhall give a chal- 
lenge to fight a duel, or ſhall accept a challenge, 
: . ox,otherwiſe engage therein, ſhall be puniſhed 
| bY 'baniſhment and eſcheat of a Ye cho | 
no actual fighting ſhould enſue. = 


- A. Hainbuchen, (from Haim, dane and 1 | 
lecken, to ſeek. or purſue), is the aſſaulting or ken. 7 


Ppp beating 
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beating of a perſon in his own houſe. The pu- 

: - niſhment of this crime is no where defined, ex- 
cCeept in the books of the Majeſty, which make 
it the ſame as that of a rape, J. 4. c. 9. 10.3 and 

it is, like rape, capital by our practice, Mack: 

Cr. Tr. tit. Hain ſucten. The aſſault muſt be made 

in the proper houſe of the perſon aſſaulted, 
where he lies and riſes daily and nightly, ibid. 

[7 1. c. 9. § 1.3 ſo that neither a public houſe, 

nor even a private, where one is only tranſi- 


: . ently, falls within the law. 
Battery, 24. Any party to a law-ſuit, who ſhall ſlay, 
fendente wound, or otherwiſe invade his adve , at 
ite. any period of time between executing the ſum- 


mons and the complete execution of the de- 
cree, or ſhall be acceſſory to ſuch -invaſion, 

\ ſhall loſe his cauſe, 1584, c. 138.—1 594, c. 219. 
As theſe acts direct, that proof ſhall be previ- 

 " ouſly taken of the invaſion, by the juſtice or 
uber competent judge, the court of ſeſſion ſuſtain 
themſelves judges, becauſe they are truly com- 
petent- to all cauſes where the concluſion is 
merely civil. The ſentence pronounced on this 

trial, againſt him who has committed the bat- 

tery; is by the act declared not ſubject to re- 


duction, either on the head of minority, or any 
other ground whatever: And, if the perſon 
proſecuted for this crime ſhall be denounced 


for not appearing, his liferent, as well as fingle 
ce. ſcheat, falls upon the denunciation. -- 
Wrong- 25. The crime of wrongous impriſonment is 
en deſeribed, 1701, c. 6. It is inferred, by grant- 
© * Ing warrants of commitment in order to trial, 
, proceeding on informations not ſubſcribed, or 
without expreſſing the cauſe of commitment; 
by receiving or detaining priſoners on ſuch 
warrants; by refuſing to'a priſoner a PT 1 
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the warrant of commitment; by detaining him 
. in cloſe confinement, above eight days after his 
commitment; by not releaſing him on bail, 
where the crime is bailable; and by tranſport- 
ing perſons out of the kingdom, without either 
their own" conſent, or a lawful ſentence; ' ſee 
below, F 48. The park vv of wrongous 
impriſonment are puniſhed by a pecuniary 
mulct, from OOO down to L. 400 Scots, accor- 
ding to the rank of the perſon detained; and 
the judge or other perſon, acting contrary to 
the directions of the act, is over and above ſub- _ 
jected to pay to the perſon detained a certain 
ſum per diem, proportioned to his rank, and is 
declared incapable of public truſt. All theſe 
penalties may be inſiſted for by a ſummary ac- 
tion before the ſeſſion, and are ſubject to no 
modification. Private perſons may be guilty _ 
of this crime, 14. Dec. 1736, Paterſon. _. 


26. Adultery is the crime by which the mar- Adultery 
riage-bed is polluted. ' This crime could, nei- What. 


ther by the Roman law, J. 6. F 1, ad. leg. Jul. 
de adult. nor the Jewiſh, Lev. xx. 10. Deut. 
xxii. 22, be committed, but where the guilty 
woman was the wife of another: By ours, it 
is adultery, if either the man or woman be 


married. We diſtinguiſh between ſimple: a - Notour 
dultery, and that which is notorious or ma- adultery, 


nifeſt, Open and manifeſt adulterers, who 
continue incorrigible; notwithſtanding the cen- 
{ures of the church, were puniſhed, 1551, c. 
20. by the eſcheat of moveables z but, ' ſoon 
thereafter, by 1563, c. 74. the puniſhment of - 
notorious and manifeſt adultery was made ca- 
pital. This crime is diſtinguiſhed by one 

or other of the following characters: * 


# 


eſcheat one ol d, + penalis, 9. ns 
; Be 
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there is iſſye proereated We the two . 
terers ; or where they keep bed and company 


er notoriouſſy; or where they give ſcan- 
dal to the church, and are, upon their obſtinate 
refuſing to liſten to their admonitions, excom- 


municated, 158 1, c 105. The puniſhment of 


2 adultery, not being defined by ſtatute, 
is left to the diſcretion — is r but 
1 has made the falling the ſingle 
1 


un * is A a perſon! s entering into the 
engagements of a ſecond marriage, in violation 
of a former marriage · vow ſtill ſubſiſting. Bi- 
gamy, on the part of the man, has been tole- 


rated, in many ſtates, before the eſtabliſhment 
of Chriſtianity, even by the Jews themſelves; 
but it ĩs prohibited hy the precepts of the gol- 
pel, and it is puniſhed by our law, whether on 


the part of the man, or of the woman, with 


Inceſt. 


j the pains of perjury, 1551, c. 19. 


28. Inceſt is committed by perſons cho 
and within the degrees of kindred forbidden 
Xviii.; and it is puniſhed capitally by 


A _ „. 14. The ſame degrees are prohibit- 


ed in affinity, as in conſanguinity, Lev. xviii. 14. 
As chis crime is repugnant to nature 


et Egg. 
neat”; it is an ill- founded opinion, that inceſt 


cannot be committed, "but between perſons 


ratio civilia jura corrumpere poet, non vero na. 
turalia. Ti 


| a f the father; but the mother may be certain. 
Jy known without I 


born in lawful m e; for, in queſtions of 


the law of nature, all children, whether lawful 
or natural, ſtand on an equal —.— Civilis 


edle 2 i being 2 


ation merely natural, on the 


proof of. a 


l „ 18 There 


Fit. . Of Grim, 435 


29. There is no explicit ſtatute making rape, Rape, 

or the raviſhing of women, capital; but it is 

plainly ſuppoſed in act 1612, c. 4. by which 

the raviſner is exempted from the pains of 

death, only in the caſe of the woman's ſubſe- 

quent conſent, or her declaration that ſhe went 

off with him of her own -free-will ; and even 

then, he is to ſuffer an arbitrary puniſhment, 

either by impriſonment, confiſcation of goods, 

pr.#pecunaryane. SV 4 ay ao en ty _ 

30. Theft is defined, a fraudulent intermed- Theft. 

dling with the property of another, with a view 

of making gain. Neither the law of Moſes, 

nor of Rome, puniſhed theft capitally. By 

the firſt, the thief was bound to reſtore, in 

ſome caſes, five times the value, in others leſs, 

Exod. xxii. 1. ct ſeqq.;. and by the Roman, ei- 

ther the double or-quadruple, according to the 

circumſtances attending the crime. 6 | 

cient law proportioned the puniſhment of the 

theft to the value of the goods ſtolen ; height- 

ening it gradually, from a ſlight corporal-pu- 

niſhnient to a capital, if the value amounted _, 

to thirty-two pennies Scots, which, in the reign 

of David I. was the price of two ſheep, R. M. 

J. 4. c. 16. $' 3.—L. B. c..12t. $6. In ſeveral 

later acts, it is taken for granted that this crime 

is capital, 1587, c. 82.—1606, c. 5. Ic. But, 

where the thing ſtolen is of ſmall value, we 

conſider it, not as theft, but as pickery, which 

is puniſhed either corporally or by baniſnment. 

The breaking of orchards, and the ſtealing of 

green wood, is puniſhed by a fine, which riſes 

as the crime is repeated, 1 579, c. 84. 

crime, tho”: the value of the thing ſtolen be te 
F | LG trifſing; 


theft. 


ur an- * : 


31. Theft may be aggravated into a capital 8 ; 


486 
trifling ; as theſe twice repeated, L. B. c. 121. 


§ 5. or committed in the night, arg. 1661, c. 


22:3 or by landed men; or of things ſet apart 


Reſet of 


for ſacred * The receivers and concealers 
of ſtolen goods, knowing them to be ſuch, ſuf. 
fer as thieves, St. Al. II. c. 21. Thoſe who 


barely harbour the perſon of the criminal (re- 
ceptatores) within forty-eight hours either be- 


fore or after committing the crime, are puniſh- 
ed as partakers of the theft, r567, c. 21. Such 


as ſell goods belonging to thieves or lawleſs per- 


ſons, who dare not themſelves come to market, 
are puniſhed with baniſhment and the eſcheat 
of mores) T5839} e 


Ju. Theft, attended with ee 


; and, in our old ſtatutes, rief, 1477, 
c. 78. or ſtouthrief, 18157 6:2; under which 


_ Claſs may be included —_ the taking of 


meat and drink by force, t paying foe it. 


Stouthrief came wt laſt to be committed ſo au- 


daciouſſy, by bands of men aſſociated together, 
that it was thought neceſſary to veſt all our 
freeholders with a power of holding courts up- 


on ſorners and rievers, and condemning them 


ſhould be 
ter within 
on the ſeas 1 called piracy, and is puniſhed 
* 9 rn" "Nils | 
| $ 


to death, 1594, c. 227. Nay, all were capi- 
tally puniſhed, who, to ſecure their lands from 
depredation, paid to the rievers a yearly con- 
tribution, which got the name of Black-mail, 
1567, c. 21.——1587, c. 102. An act paſſed, 
1609, c. 13. commanding to baniſhment a band 
of ſorners, who were originally from Egypt, 
called Cie, and adjudging to death all that 
xd Egyptians, if found thereaf- 
Mm. Robbery committed 


of Crimes, Book IV. 
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facts which conſtitute ahis crime are ſet forth 
in a Britiſh ſtatute,” 8. Geo. I. c. 24. | 

33. Falſehood, in a large ſenſe, is the frau- Falſe. 
dulent- imitation or ſuppreſſion of truth, to the hood. 
damage of another. The lives and goods of Falſe - 
perſons convicted of uſing falſe weights or mea- weights 
ſures were, by our old law, in the king's mer- mY 5 
ey; and their heirs could not inherit, but upon 
a remiſſion, L. B. c. 132. The lateſt ſtatute 
againſt this crime, 1607, c. 2. puniſhes it by 

confiſcation of moveables. * 

34. That particular ſpecies of falſchood, 

which conſiſts in the falſifying of writings, pal. | | 
ſes by the name of forgery, and was, by the Forgery ; 3 
Roman law, puniſhed capitally, where the a- 
trocity of the fact required it, J. 22. C. ad | | 
Corn. de falſ. By our ſtatute law, the puniſfi- its puniſh. | 
ment of this crime was at firſt the r reg ment. 
of the hand, St. Al. II. c. 19.; afterwards 
ſcription, baniſhment, and Aen. 0 the 
hand and tongue, joined with the Shes pains . 
inflicted by the common RG ESOY, .; 
and at laſt it is declared, in e 

be the pains due to the e 25 falſchood, 
1621, c. 22. Our practice has now of a long 
time, agreeably to the Roman law, made the 
crime capital, unleſs the forgery be of execu- 
tions, or other writings of ſmaller moment; 
in which caſe it is puniſhed arbitrarlly, Feb. 
1739, Macvicar. 

35. The writing muſt not only be fabrica - The falſe 
ted, but put to uſe or founded on, in order to hires, 
infer chis crime. Any perſon who founds on uſe wh be 
a writing alledged to be falſe, may be put to 
declare judicially, whether he is willing to a- 


Ma a If he declines to 
8 abide 


Fd 


i# 


4 


. 
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abide by it, the deed is pronounced falſe ; but 
he is not abſolved, on his paſſing from it, if 
evidence be brought that he was acceſſory to 


_ What, if the forgery, 1621, c. 22, Frequently the uſer 
the uſer of the deed offers to abide by it 28 or 


abide by under proteſtation that it came fairly into his 


. hands, and that he had no acceſſion to the 


crime. The immediate receiver of a writing 
muſt, in all caſes, abide by it ſimply; but 
heirs and ſingular ſucceſſors are, in certain 
favourable caſes, allowed to do it under a qua- 
ity, the import of which is to be afterwards 
, A Gong: 
The court 36. The trial of forgery, though it be ſtrict. 


competent ly criminal, is proper to the court of ſeſſion, 


to forgery. 1. 3. 11.; but, where improbation is- moved 
againſt a deed by way of exception, the infe- 

. rior. judge, before whom the action lies, is 
competent to it ad civilem effeftum, arg. 1557, 
Conſigna- c. 62. He who pleads improbation, either by 
non m way of action or exception, was, by faid act 


improba- . 7 'F 3 av : 
, 1557, obliged to give ſecurity to pay a certain 
. Lons.. ſum 5 the diſcretion of the judge, if he ſhould 


ſuccumb in his allegation: Afterwards, by an 
act of ſederunt, mentioned in Books S. 8. Jan. 
1583-4, in place of ſecurity for the ſum modi- 
fied, it was to be conſigned; but theſe acts are 
no quite in diſuſe, where the improbation is 
undertaken by way of action. When it is 
pleaded as an exception, our practice, to diſ- 
courage affected delays, obliges the defender, 
who moves it, to conſign L. 40 Scots; which 
be forfeits, if his plea ſhall appear calumnious. 
35. The proof in improbation is either di- 
1 indire irect. The firſt is, by the teſtimony 
of the writer of the deed, and of the witneſſes 


Who 
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Anh atteſt it, called the —— witneſ⸗ 

ſes. A proof by the indirect manner, is ga- 

thered from circumſtances and extrinſic argu- 

ments. If one of the two inſtrumentary witneſ. Direct 

ſes ſnould depoſe that the writing is true, and | 

the other, that he did not atteſt it, the writing 9 

will be annulled, being ſupported by the teſti :. | 

* mony of one witneſs only; but the user will not 9 8 55 
be ſubjected to the pains of falſehood, becauſe ig. 

he is juſtified by the oath of that witneſs. | | 
Where witneſſes atteſt; a deed without knowing 

the granter and ſeeing him ſubſcribe, or hear- 

ing him own his ſubſcription, the deed is not 

only improbative, but ſuch witneſſes are decla- 

red acceſſory to forgery, 1681; . % Yet; ts 

this ſort of acceſſion is merely ſtatutory, the 

| ent ought to be reſtricted, at the diſ- 

cretion of the judge. The circumſtances by and indi- 

which forgeries are moſt frequently diſcoveredl rect. 

in the indirect way, is, comparatione literarum, 

by comparing the hand- writing of the writer, 
or the ſubſeription of the granter, as it ſtands 

in other genuine writings, with that which: ap- 
pears in the deed in queſtion; by the manner 

of ſpelling; by the agreement or diſagreement 

of the ſtile of the deed, with that of the age inn 

which it is ſaid: 0 have been executed; by the © 3 
ſtamp of the paper; by a falſe date, or by a 1 | 
proof that the alledged granter was not, at tage 

date, in that place where the deed bears to have D a 

beew-Ggnedy which laſt is. called alibt. 

38. Where a perſon, found guilty of forgery Porgeny, 

by the court of feſſion, is by thein-remitted-to ben ca- 


the juſticiary „ 1. 3. 11. an indictment is there 8 
exhibited a him, and a jury q worn, before ,, che Ju. 


n the decree of ſeſhon is produced; ãn * ſieiary. 
A Un SS 5 


n 


155 in the place of truth. To conſtitute this crime, 


of all other evidence of the crime, pes 
of which the jury find the pannel guilty ; ſo 
chat that decree, bet pronounced by a com- 
tent court, is held as full proof, or, in the 
of the bar, as probatio probata. 
309. Perjury, which is the 
of a falſehood on oath, really conſtitutes the 
crimen ful; for he who is of it does, in 
in the moſt ſolemn manner, ſubſtitute falſehood 


the violation of truth muſt be deliberately in- 
tended by the ſwearer ; and therefore reaſon- 
able allowances ought to be given to forgetful. 
neſs or miſapprehenſion, accor to his age, 

health, and other eircumſtances. The breach of 


A promiſlory oath does not infer this crime; for 


he who promiſes on oath, may ſincerely intend 

when he ſwears, and ſo cannot be 
| faid to call on God to atteſt a falſehood. Tho 
an oath, however falſe, if made upon reference 


in a civil queſtion, concludes the cauſe, the 
TR perjured is liable to a criminal trial; 


e&t of the reference can go no farther 


3 hs than the private right, of the parties. 


its puniſh- 40. DRY 


ment; 


whom 


compe- 


tent. 


the miſchievous conſe 
2 perjury to ſociety, it is not puniſhed 
y, either 4 ap the Roman law, I. 13. 
de 1e/t: or by ours. The ſpecial puniſhment 
of Hey falſely on an was confiſca- 
tion of moveables, i eee 
and infamy, R. M. I. Er c. 14. 3 which puniſh 

en Tn cho ee e eh dr tains: 


ferred to perjury in general, with a fmall vari- | 


ation, 1555; c. 47. The Court of Seſſion is 
competent to perjury incidanter, when, in any 


oath, taken in a cauſe de- 
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pending before them, a perſon appears to have 
ſworn falſely ; but, in the common caſe, that 
trial is proper to the juſticiary. Subornation 
of perjury conſiſts in with perſons 
who are to ſwear in judgment, by directing 
them how they are to depoſe; and it is puniſh- 

ed with the pains of pexjury, ſaid 1555, c. 47 · 

41. The crime of 1 from /telio, Stellio- 
Plin. Hit. nat. 4, 30. c. 10. includes every nate. 
fraud Which is not diſtinguiſned by a ſpecial 
name; but is chiefly a to conveyances 

of the ſame mine : granted by the 
_— — diſpanees, J. 3. $ 1. Stel- 
lion.—1 5924 c. 140, The puniſhment of ſtel- 
lionate maſt neceſſarily be Me, to adapt 
it to the various natures and different aggra- 
vations of the fraudulent acts, J. 3. § 2. Stet 
lion. The perſons guilty of that kind of it, Granting 
which conſiſts in granting double conveyances, : 
are by our law —— infamous. and their 
lives and goods at the King's mercy, 1540, c. 
105. The cognizance of fraudulent bankrupt- Fraudu-. 
cy is appropriated to the court of ſeſſion, who lent bank- 
may infli any puniſhment on the 5 Dy. 
that appears orion d to his gui, death | 
excepted, 1696, c. 5. 

42. The crime * uſury 1 the refor- Uſuiy; © 
mation, conſiſted in the (hide of any — IG, 
for the uſe of money; and now in takin 
higher rate of intereſt than is authoriſed by 
It is divided into ſura manifeſta, or direct; 8 . 
and velata, or covered. One may be guilty direct. 
of the firſt kind, either where he covenants with | 
the debtor for more than the lawful intereſt. on 
the loan of money; or where one receives the 


1 of n * it is due, —— r 


rights. 


t- 


of double 


* 
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be takes a confideration for the uſe of money 
before the debtor has really got the uſe of it, 
Under- 1621, . 28. Where a debt is clogged with 
taking a an uncertain condition, by v — creditor 
rik, or. runs the hazard'of loſing his' ſor, he may co- 
_ venant for an higher intereſt than the legal, 
3 without the crime of ufury; for there the in. 
4 ' tereſt is not given, merely in conſideration of 
the uſe of the money, but of the danger under. 

Bonds of taken by the creditor. Hence, one who lends 
bottomry. money upon bottomry, the repayment of which 
depends upon the ſafe return of the ſhip on 

which the money is lent, may lawfully 2 A 

| rate of intereſt proportioned to his riſk. . 

Indiret 44. Covered uſury is that which is commit- 
uſory, ted under the maſk, not of a loan, but of ſome 
-. _ ther contract; e. g. a ſale, or an improper 
by our  wadfet. Thus a back-tack, which is given by 
old law, _ a wadſetter to the reverſes; Aor payment of a 
© tack+duty exceeding the legal "intereſt of the 
ſanded, 5 is accounted a loan, tho? covered un- 
deer the contracts of wadſet and location; and 
5 eonſequently infers uſury: And, in general, 
all obligations entered into with an intention of 
getting more than the legal intereſt for the uſe 
of money, however they may be diſguiſed, are 
ba Bri- declared ufurious by 1597, 6. 247. As a far- 
tiſh act. ther guard againſt this crime, the taking more 
than the legal intereſt for the forbearance of 
payment of money, merchandiſe, or other com- 
modities, by way of loan, exchange, 'or other 

.- - »@ontrivance/whatever ; or the taking a bribe for 
tze loan A e or for delaying its payment 
e Ae, * ane e — 12. An. be 2. 


| WG 16. 1 > | 
we "4 44. The punihmens of ory was by ſaid a®t 
rol. 1 | | N 15 775 


aiſhed; _ 
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1597, declared to be the eſcheat of moveables, 
annulling the uſurious contract, and a forfei- 
ture of the principal ſum lent, with the lawful 
intereſt due upon it, to the King or his dona- 
tary, with the burden of reſtoring to the pri- 
vate party, in caſe he ſhould concur in the pro- 
ſecution, the unlawful profits given by him to 
the creditor. But, by the aforeſaid act of Q. 
Anne, the uſurious obligation is not only de 
clared void, but the creditor, if he has recei- 
ved any unlawful profits, forfeits the treble 
value of the fums or goods lent. Uſury, when before 
it is to be purſued criminally,” muſt be tried whom 
by the juſticiary ; but where the libel con- <ompe- 
cludes only the voiding of the debt or reſtitu. © _ 
tion, the ſeſſion is the proper court. a 8 
45. Injury, in its proper acceptation; is the Injury, 
: reproaching or affronting our neighbour.” In- 
juries are either verbal or real. A verbal inju- verbal, 
ry, when directed againſt a private perſon, con- 
fiſt in the uttering contumelious words, which 
ted” to expoſe our neighbour's character by 
making him little or ridiculous. Where theſe 
offenſive words are uttered in the heat of a dif- 
pute, and ſpoke to the perſon's face, the law 
does not preſume any malicious intention in : 
the utterer, whoſe reſentment generally ſub- 
ſides with his paſſion ; and yet, even in that 
caſe, the truth of the injurious words ſeldom 
abſolves entirely from puniſhment. It does 
| 2 ſeem that the twitting one with natural 
efects, without any ſarcaſtical reflections, tho 
it be inhumane, falls under this deſcription as 
theſe imply no real reproach in the juſt opi- 
nion of mankind. ' Where the injurious ex- 
preſſions have a tendency to blacken one's mo- 
ral e or fix * „ guilt = 
m, - 


% Of Crimes. Bock Iv. 


its pu- 


foundation in ad. The c 
was, and ang perk is to this 
commiſſari as the fudices Chriſtianitatis, 


him, and are deliberately repeated in different 
companies, or handed about in whiſpers to 

confidents, it then grows up. 3 
ſlander, — to the diſtinction of the Ro- 
man law, J. 15. $12. de in.: And where a per- 
ſon's. moral character is thus attacked, the 


animus injuriandi is commonly inferred from 


the injurious words themſelves, unleſs. 
circumſtances be offered to take off the pre- 
ſumption; ex. gr. that the words were uttered 
in judgment in one's own defence, or by way 
of information to a magiſtrate, and had ſome 
ce of ſlander 
y, Proper to the 


were the — — ly judges of ſcandal; but, for ſome 


S time paſt, bare verbal i injuries, or haſty words 
utterec intemperatel in rixa, have been tried 


es, and even by the ſeſ- 


N * ju 
ſion, Call 147. It is, puniſhed, either by 


niſhment. a fine, proportioned to the condition of the K. 


not affect the moral 


ſons injuring and injured, and the ci 
ces of time and place, . 7. $8. de injur.; or, if 


the injury import ſcandal, b publicly acknow- 


ledging the offence ;. and frequently the two 
are conjoined. . n 
not, in ſtrict ſpeech ee, Jurys „ as it does 

Jet, as 


. 4 may hurt is credit in the way of buſineſs, 


Real in- 


| 85 jury. ; 
| ſtriking one 


muſt be brought before. the jud ge- ordinary. 


it founds him in an action of — Which 


A real injury is inflicted by. any 22 by which 
a perſon's. honour or dignity is affected; as 
118 a cane, or even aiming a 

blow without ſtriking; ſpitting in one's face; 
e ee op other mark of 
6 2 The compo- 


* 
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and publiſhing defamatory libels may be 
| — ned n this kind. Real injuries are tried 
by the judge-ordinary, and puniſned, either by 
fine or nment, according to the deme-. 
| rit of the offenders. | | 

46. After having ſhortly explained the ſe· 

viral crimes puniſhable by our hy fora this trea- 
tiſe may be concluded, with a few obſervations 
on criminal juriſdiction, the forms of trial, and 
the methods by which crimes may be extin- -- 


hed. Criminal juriſdiction is founded, 1. Criminal 
domicilii, if the defender dwells within juriſdic- 


the territory of the judge; for every crimina 
judge mult have a power inherent in him, 
puniſhing all offenders ſubje& to his juriſdic- 
tion. Vagabonds who have no certain domi- 
cile, may be tried wherever they 2 e- 
hended. 2. Ratione delicti, if the crime 


way, thoſe under wee, of the fact was per- 
petrated, will, by ſeeing alſo puniſhed, be moſt 
effectuall deterred — copying after ſuch ex- 
les, St. Gul. c. 18.; and the juſt reſentment 

of the perſon injured or his friends will be moſt 
amply fatisfied, J. 28. $ 15. de poen. And indeed - 
by — old temporary I 1436, c. 148.— 
1491, c. 28. criminals were to be tried by that 
judge alone within whoſe territory the crime 


] tion, rati- 


one domici- 
of ;; . 


m- ratione 


mitted within the territory; becauſe, in this deln. 


was committed. Treaſon is triable by the Eng- Treaſon, 5 


liſh law, i in that 9 alone where it is com- "ng tri- 


mitted: But, by eo. II. c. 9. it was made 
lawful to try treaſons committed, anno 1745, | 
in any county that the King ſhould appoint ; 


and by a temporary act now expired, 21. Geo... a a 


II. c. 191 treaſon committed in certain Scots 
counties, was made triable by the court of | 
juſticiary, wherever it * . | 

8 f 1 No 
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Whatper- | 47 Nessie erde tap proceed, unleſs the 


ſons — "mn accuſed is capable of making his defence. 


not be Abſents therefore cannot be tried; nor fatuous 
tried cri- nor furious perſons, durante furvre, even for 
* crimes committed while they were in their 
ſenſes. For a like reaſon, minors who had no 
curators could not, by the Roman law, be tried 
criminally, J. 4. C. de aut. pragſt. leſt they 

ſhould; from the heat of — either ſpeak out 

or conceal that which, it it had'not-been ſpo- 

ken or concealed, might have profited them. 
This privilege was ſtill farther ſtretched by 
R. M. I. 3. c. 32. § 15. which exempted all 
minors from ſuch proſecutions; but our pre- 


ſent practice conſiders every perſon who is ca- 
5 of dole, to be alſo ſufficiently ee 


for making his defence in a criminal trial. - 
C No | perſon can be impriſoned in order to 
Eb nl for any crime, without a warrant in wri- 
criminals. ting expreſſing the cauſe, and proceeding upon 
| a ſubſeribed information, 1701, c. 6. unleſs in 


the caſe of indignities done to judges, riots, 


and the other offences ſpecially mentioned in 

13 the ſtatute. Every priſoner committed in or- 
Bail taken 

in crimes der to trial, if the crime of which he is accuſed 

not capi - be not capital, is entitled to be releaſed upon 

tal. bail, the extent of which is to be modified by 

the judge, not exceeding 600 merks Scots for 

a noôbleman, 3000 for- a landed gentleman, 


100 for any other gentleman or burgeſs, and | 


zoo for any inferior- perſon, ibid.; which 


A crimi- are doubled by 11: Geo. I. c. 26. § 11. That per- 
nal may ſons who, either from the — the crime 


fiſt f. 
his . with which they are charged, or from their 


low circumſtances, carinot — bail, may not 


1 forever i in priſon ulitried,” it is . lawful 
| by 


ms, to which the bail to be taken is limited, 


* 
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by the ſaid act 1701, to every ſuch Re” ORE to 
apply to the criminal judge, that his trial may 

be brought on. The judge muſt, within twen- 
ty four hours after ſuch applicktion, iſſue let- : 
ters directed to meſſengers, for intimating to 

the proſecutor to fix a diet for the priſoner's 
trial, within ſixty days after the intimation, under 

the pain of wrongous impriſonment : And, if 

the proſecutor does not infiſt within that time, 

or it the trial is not finiſhed in forty days more, 
when carried on before the juſticiary, or in 
thirty, when before any other judge; the pri- 
ſoner is, upon a ſecond application, letting forth 

that the legal time is elapſed, entitled to his 
freedom, under the ſame penalty. 

49. Upon one's committing any of the gro. Precog- 


ſer crimes, it is uſual for a juſtice of the peace, eat, 2 


ſheriff, or other judge, to take a precognition trial. 
of the facts, i. e. to examine thoſe who were 
preſent at the criminal act, upon the ſpecial 
circumſtances attending it, in order to know 
whether there is ground for a trial, and to ſerve 

as a direction to the proſecutor, how to ſet forth 

the facts in the libel ; but the perſons examined 
may inſiſt to have their declarations cancelled, - 
before they give teſtimony at the trial, Juſti- Method 
ces of the peace, ſheriffs, and magiſtrates of bo· of pre- 
roughs, are alſo authoriſed to receive informa- e 
tions, concerning crimes to be tried in the eir- H. 
cuit-courts, which informations are to be tranſ- courts. 
mitted to the cn rai forty days before 

the ſitting. of the reſpective courts. This me- 

thod of king up © dittay is ſubſtituted, by 

8. An. c. 16. I 3. 4. in place of the old one, by 


the ſtreſs (traiſtis) and porteous rolls, 1 Ws ay. 


ſenting to. 


1487, c. 99+; ſee Skene, voce Traiſtiss To di of veaati- _ 


courage groundleſs criminal trials, all proſe- ous pro- 
Rrr N e ſecutions. 


9 
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cutors, * the defender was abſolved, were 
condemned in coſts, as they ſhould be modified 
by the judge, 1587, c. 87. ; and beſides were 
ſubjected to a ſmall fine to be divided between 
the Nik and the defender: And where the King's 
Advocate was. the only purſuer, his informer 
was made liable in the payment thereof, 1 579, 
C. 78. Theſe ſtatutes ſufficiently warrant the 
preſent practice, of condemning vexatious pro- 


ſecutors in a pecuniary mult, though far ex- 


ceeding the ſtatutory ſum. 

50, The forms of trial on criminal accufs 
tions, differ much from thoſe obſerved in civil 
actions, if we except the caſe of ſuch crimes as 
the court of ſeſſion is competent to, and of leſ. 

13 ſer offences tried before inferior courts. The 
Trial, ei- trial of crimes proceeds, either upon indictment, 
ther by which is ſometimes uſed, when the perſon to be 


| aur tried is in priſon, or by criminal letters, iſſuing 
jane from the ſignet « of the juſticiary. In either caſe, 


letters. the defender muſt be ſerved with a full copy of 
the indictment or letters, and with a liſt of the 
witneſſes to be brought againſt him, and of the 

perſons who are to paſs on the inqueſt, 1672, 

15 16. §H 11. concerning the juſtice court; and 

' he free days muſt intervene, between his 

being ſo ſerved, and the day of appearance. 

Cantion When the trial proceeds upon criminal letters, 
to be the private proſecutor muſt give ſecurity, at 


8 raiſing the letters, that he will report them du- 


vate pro- 


ſecutor, f. 3 5.3 and the de ender, if he be not already 
: in priſon, is, by the letters, required. to give 
and by Caution, | within a certain number of days after 
che de. his citation, for his appearance upon the day 
fender. fixed for his trial: And if he gives none within 
72 „ W of the 2 he * be TOR 

| rebe 


\ 


% 


15 executed to the Juliane in terms of 1535, 


* 
* 
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rebel, which infers the forfeiture of his move- 

ables. . 8 N 1 | 1 

51. Formerly, accomplices in crimes, or aſ- Accom- 

ſociates, were not cited in virtue of any ſpecial plices 
warrant contained in the criminal letters; their muſt be 

names were only inſerted in à bill or writing to ng 
which the letters referred, and might be ſtruck wl 8 
out at the meſſenger's pleaſure. As meſſengers, 5 
by an abuſe of this truſt, frequently ſuffered de- 
linquents to eſcape for money, it was enacted 

by 1579, c. 76. that all the perſons to be cited 

ſhould be ſpecially mentioned in the body of 
the criminal letters n 
52. That part of the indictment, or of the Criminal 

criminal letters, which contains the ground of letters 

the charge againſt the defender, and the na- ye 

ture or degree of the puniſhment he ought toß 

ſuffer, is called the libel. All libels muſt be 

ſpecial, ſetting forth the particular facts infer- 

ring the guilt, and the particular place where 

theſe facts were done. The time of commit- 

ting the crime may be libelled in more gene- 

ral terms, with an alternative as to the month, 

or day of the month: But the defender will be 

allowed to prove, that, upon certain days of the 

time libelled, he was alibi; and on ſuch proof, 

the libel cannot ſtrike againſt him as to theſe 

days. The neceſſity of ſpecial libels obtained 

in our former law, not only in the trial of prin- 

cipal criminals, but of acceſfories; but, as it - 

was not practicable in moſt caſes, to libel upon except a- 

the preeiſe circumſtances of acceſſion that might gainſt ac- 

appear in proof, libels againſt acceffories were ceſſories. 

declared fufficient, if they mentioned, in ge- 

nerul, that the perſons proſecuted were guilty, 
— , 


' * 
- 
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\ 
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Letters of 5g. The defender, in a criminal trial, may 
EPS raile letters of exculpation, for citing wit- 
_w neſſes in proof of his defences againſt the libel, 
odr of his objections againſt any of the jury or 
witneſſes; which letters muſt be executed, to 
the ſame day of appearance, with that of the 
indictment or criminal letters. As the right of 
the defender to prove his defences ought to 
be as ample and * as that of the pur- 
fuer to prove his libel rs of exculpation 
ought not to be refuſed on any relevant de- 
fence, though ſuch defence ſhould be incon- 
- ſiſtent with the libel ; otherwiſe libels might 
be ſo laid, as to cut off the eden n eve- 
ry article of exculpation. 
Diets of 54. The diets of appearance, in 8 court of 
appear - juſticiary, are peremptory: The criminal let- 
ance pe- ters muſt be called on the very day to which 
remPi97* the defender is cited, 1587, c. 79.3 and hence, 


Dieſerting if no accuſer appears, their effect is loſt, in/tan- 


diets. ia perit, and new letters muſt be raiſed. If 

the libel, or any of the executions, ſhall to the 

proſecutor appear informal, or if he be diffident 

of the proof, from the abſconding or abſence 

of a neceſſary witneſs, the court will, upon a 

motion made by him, deſert the diet pro loco 

et tempore; after which new letters become 

alſo neceſſary. A defender, who does not ap- 

pear on the day to which he is cited, is decla- 

red fugitive, in conſequence of which, his ſingle 

( — falls. The defender, after bis appear 
agance in court, is called the pannel. 


Form of 35 The two things to be chiefly regarded in | | 
determi- a criminal libel, are, 1. The relevancy. of the 
ning the facts, i. e., their ſufficiency to infer the conclu- | 
relevancy; ſion; 2. Their truth. The conſideration of the 
. -muſt belongs to the judges of the court; * 
Z ' | — : 0 | 
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of the other, to the; jury or aſſiae - In trigle- > 

before the juſticiary, after hearing counſel on 

both ſides upon the relevancy, informations 

' hin inde, were, by 1695, c. 4. directed to be 

offered to the court: But, by the late juriſ- without 

dicction act, 20. Geo. II. § 41. the judges, after the written 

pleading, and minutes thereof made up by the. _— 

clerk, may forthwith pronounce their interlo- | 

cutor; reſerving power to themſelves, in caſes of 

difficulty, to direct informations, either on the 

relevancy of the libel, the import of à ſpecial 

verdict, the degree of puniſhment, or any o- 

ther matter that may be Alledgod for the Way 

nel, before judgment. 

| 56, If the facts libelled be found edna.” 

the pannel is diſmiſſed. from the bar; if rele- 

vant, the court remits him to the knowledge N 

of an afſize. The word gie (from ffis, ſet- ame, 

tled or eſtabliſhed) has different ſignifications: 

It is ſometimes taken for the ſittings of a court; 

ſometimes for its regulations or ordinances, e- 

ſpegially thoſe that fix the ſtandard of weights 

and meaſures; and it ſometimes ſignifies a 

jury, either becauſe juries conſiſted of a fixed 

determinate number, or becauſe they continu- or jury. 

ed ſitting till they pronounced their verdict ; 

Tee Skene, woce-4fſiſa. A jury or aſſize conſiſts. of 

fifteen ſworn men ( Juratores) picked out by the ' 

court from a greater number, not exceeding 

forty- five, 1579, c. 76.—1 587, c. 88. Who 

have been ſummoned for that purpoſe by the 

feat and given in a liſt to the defender, " 
ſerving him with a copy of his libel. 

37. Anciently, no. perſon could be.conviet- Al pro- 

| ed of. the ſmalleſt offene, till, he was found Pang a 
4 guilty 14 a Jury of bit countrymen: And tho” tried by 

| 5 a Jury. 


5o2 _ Of Grim, Book IV. 
- now, for morethan a century backwards, inferi. 


or judges have tried leſſer breaches of the peace 
de plano; yet, to this day, all proſecutions of 


a higher nature, whether before the ſupreme or 
inferior criminal courts, muſt proceed by jury; 

And no trial, even for a bloodwit, if purſued 
before the juſticiary, can be carried on without 
a jury. In the trial of crimes competent to 
the Court of Seſſion, the fifteen judges may 
well be conſidered. in the character ente of 

court, and of jury. 

Probation 58. Crimes ahve; like debts, be rifieved 
of crimes. to the defender's oath ; for no perſon is com- 
, Oath of 2 to ſwear againſt himſelf, where his life, 
party. liberty, or eſtate is concerned nor even 
e rimes which infer infamy; becauſe one's 
name is, in right eſtimation, as valuable as 
dis life. The law is, however, forced, in the 
erime of uſury, to depart from ſome of its com- 
mon rules, that the crime may be brought to 
light. Where the uſury is founded on a writ- 
ten obligation, in the hands of the defender, 
| the purſuer may, by an exhibition, force him 
\ to produce it in evidence of the crime, con- 

| trary to the rule, nemo -tenetur edere_ infiru- 
ments contra ſe * And where it is not founded 
upon writing, the crime may be proved by the 
3 uſurer's own oath, notwithſtanding the rule 
nemo tenetur jurare in ſuam turpitudinem, e 

cl 7. Crimes therefore are in the general 


caſe proveable only by the defender's free 

| Extraju- confeſſion, or by writing, or by witneſſes. No 
|  Yicial 1 extraj judiclal confeſſion, unleſs it is adhered to 
| e k by 36s nd Ne in judgment, can be admitted as 
the Re hho muſt be 9 


| Silence; b 


2 
- * 725 * 
: » 8 
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in open court, in preſence of the aſſize or jury, 

as well as of the pannel, 1587, c. go. A judi- Judicial 
cial confeſſion ought to be received with all the confeſſion, 
qualities that the pannel has thought fit to ad- 
ject to it; ſo that the proſecutor, who pleads 
upon one part of it, muſt admit the whole. 
Proof by writing 1s ſeldom uſed, but in uſury. Proof by - 
forgery, and perjury. Tho' in deforcement, writing - 
the written execution of the meſſenger or offi- ; 
cer is ſufficient evidence of the violence, in all 
civil queſtions concerning the validity of the 
diligence, till it be declared falſe; yet in a cri- 
minal trial moved againſt the deforcers, the 
meſſenger's execution, who is a party intereſt. A 
ed in the proſecution, is not regarded. „ 
509. All objections relevant againſt a witneſs Proof by | 
in civil caſes, are alſo relevant in criminal. No witneſſes. 

witneſs is admitted who may gain or loſe by Intereſted. 

the event of the trial. Hence, in the crime witneſſes. 

of uſury, the teſtimony of him who has gi- 9 
ven the unlawful profits is rejected, becauſe ; 48 5 
becomes a gainer by the conviction of the uſu- 
rer, 1600, c. 7. In deforcement, the perſons 5 4 
employed by the meſſenger to atteſt the exe- e 2 
cution, are in ſome ſenſe parties, violence be- 1 1 

eing commonly uſed againſt them, as well as 
againſt the meſſenger; yet, as the poof of the 
crime would be . 4 6 impracticable, if 
their evidence were rejected, the law conſiders 
the meſſenger as the only party againſt whom 
the violence is intended, and therefore receives 
the teſtimony of the witneſſes, tho they ſhould 
be beaten. Socii criminit, or aſſociates in the Secii cri- 
ſame crime, are not admitted againſt one ano- . 
ther, except either in crimes againſt the ſtate, 

as treaſon; in occult crimes, where other wit. 


g 
N 1 
A 29 / 
£ 24 : 
' 8 - . ; F 
* 
- : * 
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nefſes cannot by had, as "OY or in thefts or 1 


depredations committed in the Highlands, 21. 


Ges. II. c. 34. $ 21. The teſtimony of the 


private party injured may be received againſt 


the pannel, where the King's Advocate is the 
only proſecutor, if, from the nature of the 
crime, there muſt needs be a a of wit. 


Muſt two 
witneſſes 


neſſes, as in rape, robbery, Cc. 


60. Where a crime is to be proved by ſe- 
veral circumſtances connected: together, every 


" Rene 7 1 of which makes a part of the ſame crimi- 


nal act, a fingle witneſs to each circumſtance 
is ſufficient evidence. But it may be doubted, 
whether this ought to obtain in crimes re-ite- 


rated by different criminal acts: For, if a ſingle 
abs witneſs ſhould be deemed ſufficient in ſuch caſe, 


for proof of each ſeparate act, it would deſtroy 


one "of the ſtrongeſt checks by which the 


ae teſtimony of falſe witneſſes may be controlled; 


Proof by 
preſump- 
tion. 


ſee 7. Gul. III. c 3. 5 4. Formerly, the de- 
poſitions of witneſſes, in all trials before the 


criminal court, were reduced into writing; but 


that practice is aboliſhed by 2 1. Geo II. c. 19. 
unlefs where the libel concludes death or de- 
membration. Crimes which, by their nature, 
hardly admit direct evidence, may be proved 
by preſumptive; and theſe preſumptions ought, 


from the ſeverity of the coneluſions in criminal 


trials, to be ſo pregnant, as neceſſarily to carry 


conviction along with them: But where a crime 
is to be tried only ad. civilem effettum,' e. 6. 


where a procels of adultery is brought for o 
_  tainang a divorce, more flender-preſumptions 
will be receiyed; fo that the "ties proof that 


has been ju ged ſufficient for procuring a di- 
vorce before the commiſſaries, may be eaſt, if 


the crime ſhould be afterwards tried criminally. 
| 61. After 


% 
, * 
| Tit 4. I 
; 


th 61. Ader all the winefſes-have 7 ROY exami-. 
ned in court. the aſſiaeys are ſhut up in a room 
by themſelves, where they muſt continue, ex- 


cluded from all correſpondence, till their ver - Verdia rf 
dict or judgment be ſubſcribed by the foreman aſſue. 
(or chancellor), and clerk, 1587, c. 91. 10 
1672, c. 16, art. 38. concerning the Juſtice., 


court; and), according to this verdict, the court 
pronounces ſentence, either abſolving or con- 


demning. It is not neceſſary, by the law of 
Scotland, that a jury ſhould be unanimous in 


finding a perſon guilty ;. the narroweſt majority 


is as ſufficient againſt the pannel, as for him. 


Juries cannot | be puniſhed on account of an 
erroneous verdict, either for or againſt the pan- 


nel; but they might, by our former law, for 


abſolvin him againſt clear evidence. This Aſfize of 
erime of wilful error in an aſſize was tried, by error. 45 


a grand aſſie, conſiſting of twenty- five gentle- _ 
men poſſeſſed of land- eſtates; and was puniſh- 
ed by impriſonment for a year, forfeiture of 
moveables, and inſamy, R. M. I. 1. c. 14. § 2. 
et ſeqq.—1 47 5, c. 64. But theſe aſſizes of error 
have been, at no period, much in uſe, ſee 


Slene, voce Affiſa'; and they are declared a 
7 1 73 the enen of e Nan 


c. 18. 


62. Tho! the raue r of a ove oy to Powers af 
inquire into the truth of the facts found rele- a jury in 
vant by the court, for which reaſon they are matters of. 


ſometimes called the inqueſt; yet, in many caſes, 
they judge alſo in matters of law or relevancy. 
Thus, tho“ an objection againſt a witneſs ſhould 
be repelled by the court, * aſſizers are under 
no neceſſity to give more credit to his teſtimony 
3 think 228 And in all 1 2 art. 


811 and 
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e e ia are e ne he 
jury, if they return à general verdict, are indeed 
fucgges, not only of the truth, but of the rele- 
Foäney of the facts that are ſworn to by the 
l Witneſſes. A general verdict, is that which 
* _ finds, in general terms, that the pannel is 
1 or Bet guilty, or that the libel or de- 

nces are proved or not proved. In a ſpecial 
13 the ju finds certain facts proved, the 

of witch i is to be e e . eu a 
: 5 by een e 
Sentences, 63. By our old * the herr was confined 
_ within to a definite time, in pronouneing and executing 

whattime, 

to be exe. ſentence on certain criminals. When a murderer 
cuted. Was taken red-hand, f. e. apprehended i in the 
TCTriminal act, it behoved the ſheriff, not only to 
„ - *. try him, hut to execute the ſentence within 
three ſuns ; whereas, if he was apprehended 
* intervall, forty days were allowed for that 
purpoſe, 1426, 6. 90.—1491, c. 28. It was 
afterwards provided, by 1695, c. 4. that in all 
. __ caſes where the ſheriff was tied down to do 
. juſtice in three ſuns, ſentence might be execu- 
ted at any time within nine days, provided it 
had been pronounced within three. But, by 
our preſent law, criminal judges not only may, 
but muſt, ſuſpend for ſome time the execution 

ol ſuch ſentences as affect life or limb, that ſo 
| condemned criminals,”-whoſe caſes ddferve' fa 
- . your, might have acceſs to apply to the King 
for mercy. No ſentence of any court of judi- 
cCature, ſouth of the river Forth, importing ei- 
tier capital or corporal puniſhment, could be 
executed in leſs than thirty days; and, if north 
pf it, in 'lefs than forty, after the date of the 
E ages Tr _ 6 26. Mk 10. This act, 
— e in 
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in ſo far as it concerns corporal puniſhments, 
leſs than death or diſmembering, e. g. whipping, 
pillory, &c. is altered; ſo that judges may now . —ä 
inflict theſe, eight days aſter ſentence on this i 
fide Forth, and twelve days after ſentence be- 79 5 = 
yond d AH 1 og e 7, | 
. 64. Crimes are extinguiſhed, 1. By the Extindion 
death of the criminal; both becauſe a dead per- of crimes 1 
ſon can make no defence, ſo that his trial is truly by death; . 
a judging upon the hearing of one ſide; and be- 
cauſe, tho? his guilt ſhould be ever ſo notorious, 
he is, after death, carried beyond the reach of 
human penalties, and confequently continues no 
longer an object of correction, which is one f - 
the great purpoſes of puniſhment : Such trials : 
therefore, can have no effect, but to puniſh-the 
innocent heir, contrary to that moſt equitabe 
rule, culpa tenet ſuus auctorer. 2. Crimes may 
be extin f ihe by a remiſſion from the ſove- by remiſ · 
reign. Fut a remiſſion, though it ſecures the ſion. 
delinquent from the public reſentment, the ex- 
erciſe of Which belongs to the crown, cannot 
cut off the co Br ee from his claim of da- 
mages, over which the crown has no prerogative. 
Agreeably to this diſtinction, no perſon was al. 
lowed . remiſſion, till he had given ſe . 
curity to ſatisfy the private party, 1457, c. 74. \ 
1528, c.; and, in the caſe of ſlaughter; it 5 
behoved the wife or the executors of the de- 792 5 
ceaſed, who were entitled to that ſatis faction 
or, as it is called in the ſtile of our ſtatutes, a. 
fythment, to ſign letters of aint, acknowled. 


* 7 


2 


ging chat they had received ſatisfaction, before 
any remiffion could be granted to the flyer _ 
15592, c. 155. N. 1.1593, c. 174. Whoever, | 
 therefore;-founds' on... a; remiſſion, is liable in 
bono Ton od Tenio tht enen e 
0 : | FS 4 ue LM 7 2 SETS # 
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A 


eee proſecutor, in 
manner; as if he had been tried and found guilty. 3 
Ads ofin- Even general acts of . indemnity: paſſed in par- 
demnity. liament, tho” they ſecure againſt ſuch penalties 
ds law Rinflicts upon the criminal, merely per 
modum poenae, 1. July 1 13, Stuart; Jet do not 
- gif _ | againſt, the payment of any pecuniary fine, 
TY which is given by ſtatute to the party injured, 
4 5 my 22. Feb. 1712, Robertſon ; nor conſequently a- 
| gainſt the demand of any mages to 
= him: in name of damages, | A en OVER 
__ Extingdion 65: Leſſer injuries, which caunot be proper- | 
== by thepar- ty ſaid to affect the public Peace, MAY / be ex · 
- '  ty's forgi- tinguiſhed, either by the private party's ex- 
1 vue he predaly forgiving them, or n. 
3 . led to the 8 receiving the injury 
| Hence ariſes the; rule, diffemulations 3 155 
3 But, where the offence is of a higher 
nature, the party injured, though he may paſs 
tram the proſecution, .in- ſo far as ls private 
. concerned. cannot preelude the 
ö - Advocate, or, procurator:Hſcal, from 
infuling ad wintidtom Baahlit am 7 Vo nh 
by pre- , 66, Crimes are aſſo entinguiſhed by 
ſcription. 88 which operates by 
time, without any act, either af the Sorervign | 
ar of the private; mm . 
2 


Short pre- 


2 
Werke 5 indiment be not == 


inſt the traitor by a grand jury within that 
e 7. Gull. III. c. 3. §S 5. All actions, brought 
upon any penal ſtatute made or to be made, 


where the penalty is appropriated to the crown, 


expire in two years after committing the of- 
fence; and where the penalty goes to the crown, 
or other proſecutor, the proſecutor muſt ſue 
within one year, and the crown within two 
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years after that year ended, 31. Eliz.c. 5.: And 


this, tho* an Engliſh act, affects Scotland, as it 
limits all the penal Britiſh ſtatutes paſſed ſince 
the union, which concern this part of the u- 
nited kingdom. Certain crimes are, without 
the aid of any ſtatute, extinguiſhed by a ſhorter 
preſcription than twenty years. By our old 


3 1 | 


ance, 


law, R. M. J. 4. c. 10. in the caſes of rape, rob- 
bery, and hame-ſucken, the party injured was 


not heard, after a ſilence of twenty-four hours, 


from a preſumption, that perſons could not be 
ſo groſsly injured, without immediately com- 


plaining : And it is probable, that a proſecu- 


tion for theſe crimes, if delayed for any con- 
ſiderable time, would be caſt, even at this tay, ; 


or at leaſt the puniſhment reſtricted.” 


injuries .ſuffer alſo a ſhort preſcription ; a . 
preſuming forgivenneſs, from the natufe of the : 
oftence, and the ſilence. of the party. The 

particular ſpace- of time ſufficient to eſtabliſh - *. | 


this preſumption muſt be determined PRs * 
Judge, MOINS to circumitances. ** 8 
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cations, Page 2555 257. 


riding by writings, either im- 


ple or qualificate, 487. 

Abſence, decrees in, 455. 456. 
Perſons cannot be tried eri - 

. mibalty 1 in abſence, 496. 
Acceptance of bills, 28 3. 2. 
Acceſſion, 108. | 
Acceſſory in crimes, 47 I, 498, 503. 
Acceſſory r 43; 5437. 
Accomplices mult 
mentioned im criminal letters, 

499. Can an accomplice be 
received as a witneſs, 503. 
Accompti of merchants, their pre- 

ſeription, 342- How far pro- 

bative, 442 

Aa for a — 452. Ad before 


40 with its ſeveral tows, 
417-—437- 
. colttratia, 291. Actions pro- 
ceeded antiencly on brieves, 
437. Now, on ſummonſes, 
438. Actions which need no 
ſummons, 439. Concourſe of 
| ations, ib. Accumulation of 
| actions, 439, 440. When is 
an action Fd to ſleeps 436. 
5 Short 1 of certain 
© ations, 346. i 
Adherence, action of, 76, 77. YT 
| Adjudication,decree of, ſubſtituted 
. 2” of a lg 25 3— 
255. 


253. 254. "= 


8 payment, 255. 
Ses appriſng· 


— 


Attio directa et 


adjudication, 


BB REVIATE of dt Adjudication contra - a  hereditatinh, 


- Be bs 1 Mn * _ 


Adjudi- 


Jacentem, 255—257. 

cation in implement, 256, 2 25 7. 
Adminicles in writing, 4333. 
Adminiſtrator in law, : 80, 87. i 
_ high court of, its ju- 

riſdiction, 32, 3 3. Adminal- 
_ deputes, 32. 


Adultery, ſimple and i notour, 48 3»; 
484- Adultery a ground: of 


. divorce, 73, 74. 


be ſpecially . letters of, 3 0 
_ Affinity, 63. See e 


Agnate, 79. 
ibt, 489, 499. 25 
Aliens cannot hold a fondal . 
: IR naturalization, 127; 
41 | 


BSS 


between parents and children, 
267, 268. By an elder brother, 


with reſpect to his younger, / 15 


268. Aliment to the heir in a 
ward fee, 144, extended in fa- 
vour of fiars againſt liferenters, 

223. Aliment to indigent debt - 


ors in priſon, 464. Separate 
aliment to wives, 69, 72. 


eee 


330. N e 34 
Alimony. 
1 2 126. 


Allewance of apprilings, 5 
Alluvion, 109. N 
Altarager, 48. 

Am, or annat, 56. e 
ſigned by the incumbent, 37. 
Ooes to 2 15. 

Annexation ands gun facra, 

55. Annexation of churches to 

ans an See church. 

Annexation 


2 1 


15 
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| | 15 


n Tie np of © 


benefices to the crown, 229, 


230. Annexed property not 


alienable, 127. 


| Ab 309. When Aus by 


3 310. By acts of ſede- 


runt, #. By the nature of the 


ee ee \By.pac- 
tion, reis or tacit, 311, 312. 
2 s Yable in 


annualrent? 274. Or execu- 


tors? 406, 407. Or judicial 
© Factors: ? 259. Compenſation : 


| pong of the ground," 202. 
ow extinguithed, De 
See debita fundi. ' 
chin of teinds, By $6755.17 
Apparent heir, 127, 372. 
Pririleges, 3725 373, 223, 260, 
263. Alienation * 1 825 
rent heir, 127 | 
See charge. 
Antal from gelen, 


22, 23. App. 1 5 | 
ers, 456. 


30, 37. To houſe of 


Appretiation in Seeg. a 337. 
n 
244, What ſubjects appriſcable, 


245. On what debts can appr. 


8 priſers account 


£ Proceed, ib. Appr- on a charge 


to. enter heir, 246. Appr. muſt 
be perfected by ſeifin, 247. Or 


by diligence to obtain it, " " 


Allowance of a appr- 248. mw 
legal, 249. Is the apprifer av] 
© Gl during the legal? 259. De- 
nunciation of mm 244, 
2360. Reduction of appr. 250. 


* Freference of appr. 251, 


oy 
Art and part, 471. 


3 art ag pan need not 


3 6h "A of, 3 56. | 
iſhed 


- Reſtricting them to a ſecurity, 
. Redemption of appriſings, 


N 5 E X. 


2. Legal ** of appr. 
244, 253. Of adjudications, 
254. Adjudicatiors habe the 


ſame nature with apprilings 


2544 255 
driters 465. Can they be com- 
pelled to decide? 466. They 


cannot exceed the powers given 


hem, 467. Their powers am- 
ply interpreted, 1). 


Arina puniſhment never ex- 


tended. to death, 472 
Arreſtment of perſons, 17, 328, 

Arreſtment of moveables, 328. 

In whoſe hands it may be uſed, 


. proceeds, 329. Arreſt, on a 
dependence, ib. What debts 
are arreſtable, 3 30. Arreſt, does 
not fall by the arreſtee's death, 
332. Preference of arreſt. 334, 
335. Their preſcription, 344- 


See breach, 


Arreſtum, fendt, Jundandae 


cauſa, 17. 
ye Indictment 


pecial, 4 


Afignations, how diſtingu 
7 rom diſpoſitions, 323. What 
rights are aſſignable, 324. In- 
timation of aſſignations, 324, 


329. Aſſignation retenta þeſſeſ- 4 | 


s 26. Neceſſary aſſi 
4 — [ox Oath of c bat, 
can it hurt the aſſignee? 327. 
Aer, 501. Aſſize of are 5 
Aſpthment, 480, 507. 


Aſtriftion. See thirlage. 
 Attainder.' 
E. of e 14 


See treaſon. | 251 
— 148. 
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328, 329. On what debts it 


Back tack of weite lands, Sor. 


Bail, | 


1 N. D L, : 


Vail, when admitted i in crimes, 
496. | | 

 Baily court, 40, 4¹. . 

 Bairns of a marriage, 368. 575 

Bairns part. See legitime. 


Bentraßt, who, 426: Prohibited 


alienation by bankrupts, 423 
— 426. Bankrupt eſtates, 260, 
261. | 
Bantruptey, fraudulent, 491. 
Bann, publication of, 64, 68. 
W * of moveables, preſcrip- 
tion of, 
449. 
Br 18. greater and tellin, 42. 
Bar. Scilly bound to at- 
tend in parliament, 4. juriſ- 
diction of barons, 42. 


ables, 359. 


. 


313, 31+ 


, fortintroduced by 
Behav: and pracceptio hered?> 


Benefer, 225. 


Barony, its efe8s and privileges 
Baſe th 171. G 

po a 186,—188, 

Bafſtar how legitimated, 101. 


ars no heirs but their own 


iſſue, 444. Their power to 

make ts, 414, 415. 
Incapable of 9 45 —— 
415, 416. n 

Battery, pendente lte, 462. HR 

' Behaviour as heir, I By what 
facts inferred, 253, 382. How 
excluded, 382, 383. A ſpeeial 


tatir compared, 385, 386. 
Erection of ben. 


n 229. 


| — 61 ther ber 5 
2 201, 307. _—_ 
. 305. J. 
ventarii, 377, 378. 0 
3 e as 06h 


K* 


„ | 
* N } 


7 FT, How. proved, 


They 
have right to heirſhip move - 


ute, 383. 


Burdens.” 


Bill of exchange, 282. Obli- 
gations on the drawer, 283, 
284. On the perſon drawn 
on, 284. Effect of payment, 
1b. Indorſation of ill, 283, 
284. Bills muſt be negotiated, 
285. to fave recourſe againſt 
the drawer, 286. Days of 
ge 285. Privileges of 
| bills of exch. by ſtatute, 286. 

Extended to inland bills, 287. 
Certain bills not privileged, 
ib. Debts due by bills not 

- arreſtable, 330. Bear intereſt, 
-4 _ Prove their own dates, 
282. _ < 

Biſhops, 46. The right to their 
benefices how completed, 47. 
Their juriſdiction, 57. 

Black mail, 486. 

Blank. See xs A 

Blaſphemy, 473. 

Blench holdin - 

Zona fides,. . . in pre- 
ſeription, 346, 347. 
See paſſeſſon, payment. 
Bondi, heritable and moveable, 
117. Her. bonds not followed 
by ſeiſin are arreſtable, 330. 
Bonds blank in the creditox's 

2 name diſcharged, 8 "i 

gh royal, or regality, 
or E 40. Their juriſ- 
diction, 40, 41. Can the — 
of boroughs royal be 19 585 ; 

PS, Md | 

tomry, 492. 

Breach of arretment, 7 3! I, 2 22 

Brewing, the right of, 

in property, 168. 

Briefs 4 437. Br. retourable, - 

See mortan „ Ferce, &c. 
Real burdens on land 

muſt be expreſſed in the in- 

e n.. 


8 Bra, has right to 


Li: Ne DC E Xs 
e I 38. Whet words Certification, in a a 


conſtitute a real burden; ib 

Burgage Holding, originally a 

of ward-h. 

be boroug h is the King's vaſ- 
ſul in yg: N 141. 


Beer. 
— moyenblesy" 359. 
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DE ad 1 447. 


| Com letters of, 460. 


— 


debt, #. 


1 


ber 


ſengers or magiſtrates rofiiing 
to concur, are liable for the 
What perſons ſe- 
- cured'againſt caption on civil 
debts, 461. Sanctuary from 

caption, ib. In What caſes 


Caption may ae without. 


ſuſpenſion, 7b. 

Cafualities of ſuperiority, "I 
Fall by the reverſer's death 
during the legal, 249. 

See nom entry, ward; Ac. : 

Cafus amiſſionis,_ 432.4 

Caution, juratory, 458. Jui 
fbi, y. et Judicatumt} , yos. 

Cue, 1 E. bound 
conjundtly .'and 5 lib. 

ee of facts, 

Jeg, 30. C. may be inter- 

: e to a natural obligation, 

Jog. They have relief againſt 
the debtor, except in ſpecial 
caſes, 306. Judieial C. 308. 

e Suns paid by Con diſtreſs bear 

intereſt, 310. Are'co-caution- 
ers bound to th creditors' in 
jlidum ? 5057 N | relief 
among co-cautioners, 


ban Prefeription of Ga en- 


gagements, 34. Extent! of 
we ad — is, $45- 


140, 141. 


probation, 419. Cert. that 
the party toll. be hows proven: 
fle, 447. * 
1 bonorum,. 5 1 DIY | 
caſes: er EP its 3 
focis, 463. 
Chaplaiuriet, 47. 12 


Chapters, 46. They would center | 


to-the Biſhop's deeds 'of alie- 
nation, 22 5 $55 
Charge ON lettersof boraing, I 57. 
158, 460. 
Charge to enter heir, 246. either 
general or ſpecial, 247. Heir 
may be ed intra annum | 
-| deliberandi; 2436. 
Charge againſt ſuperiors bycheirs, 
381 By a adjudgers, 248, 251. 
The effect of this laſt ſort li- 
mited to nne. 251— 


253. C 4 
Charter, original, and. * pro- 
Sreſs, 128. Different parts 
of a ch. 129133. Ch. A. 
and a me, 128. Ch. of C- 
dumus, 129. Ch. of union, 
136. Ch. without ſeiſin, an 
incomplete on 297. eld 
Chaud mella, 480. OED 
 Childraj lawful nd 8 
eo "300, 101. - How: fur ch. ac- 
Jute for their father, 101. 
Forisfumiliation of ch. 398. 
Ge menſal and coninion, 
22% Reparation;of churches 
and che oo dykes; 55. An- 
ne xatiom and ch. 
51, 55. The feats of à ch. 
106, 107. Patronage of chur · 
ches, 4.49 Church garern- 
ment, epiſcopal aad preſoyte- 
ran, 46. 1 
of db to 
their alienation, 225. Ch. 


1. N. 
4 4 . 


lands Aumened to the crown, 
229. Preſcription of ch. nds, 
348. 
Circ courts of ane 29. 
They have now a civil juriſ- 


diction, 30. Preſentments and 


informations, in order to trial 

before them, 497. ; 
Ciroumdudtion of the term, 453 
Circumvention.. See redudtion. + 
Citation, interruption by, 3 5 2. 


Clare conſtat, precept of, 379. 
Clergy, ſecular and regular, 45. 


A and ſalters, 103, 104. 


Right to a collier is not loſt by 
one year's preſcription, 103. 
ce nate, 79. * legal ſucceſſion 
Cong — — d 2 
10 cauja, ecrees, 

ch. ſucceſſion, 35 5. Wo 
Collation by the heir, 392. Among 

the younger children, 399. 
Collation of benefices, 49. 
| College of juſtice, their privileges, 
227, 18. Communicated to the 

court of exchequer, 31. 


Combat, anciently a. nd of 


Prant, wan; 
See duel. |: 1 
Coho Ys | | | 


8 „ 5 1 "By > "ria na- 
Commiſſ. -f 


med, 58, 
Edinburgh, =” Juriſdictian be 


Comm. 396 | 
Commiſſieners. I, juſticiary, j oa 
ly tei ud. "iP 


Commiſforia. re, gt com. in 


- Pignoribus, 196. 

Conmuntion, 109, 110. 
Commodate, 270, 1 
Common debtor, 328. 


paſturage, 207. 
1 — 5 352 
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cammumion of goods, Ge. 5 
Compenſation, its effects, 318. In 
what debts it takes place, 319, 
320. Not admitted after de · 
eree, 320. . 
Competent and. omitted, 455. 
Competition in eſeheats, I60— 
164. In confirmations by the 
 ſyperior, 189. In reſignations, 
191. In; perſonal rights of 
lands, 192, 493+ In inhibi- 
tions, 242. In nne 
251. Adjudgers, with other 
rights, 252, 253. In dili- 
8 pendente proceſſu, 263. 
atholic. with FE noma rights, 
263, 264. neys, 324+ 
Arreſters, e ſter with 
an aſſigney, 335. Arreſter with 
a poinder, 335, 336. Credi- 
tors of da. defunct, 408, 409. 
Creditors of a deſunct with 
cereditors of the heir, 391 s. 
Concluded cauſe, „ 
Conditions adjected to obligations, 


267, 312, 313. 


| Confeſſion of a . judicial 


and extrajudicial, 502, 503. 
Confirmation by a ſuperior, not 


pPreciſely neceſſary in baſe 


rights, 186. Public rights null 
without conf. 188. Has conf. 
effect from the date of the 
right confirmed ? 189. 
Confirmation of a client, 399 
240. Conf. on general letters 
diſcharged, 401. Conf. qua 
executor » creditor, 401, 402. 
Conf. ad omi ſſa uel male appretia- 
la, 403. Ad non executa, 403, 
404. Partial conf. by the next 
of kin, 405. Legitime and 
relicts part tranſmit without 
conf. 404. Special PAS * 
no 0 cont. 705. 


1% * 1 . 


Confuſion, a method thod of extinguiſh- 
ing andſuſpending obligations, 
322, 323. 

G rights to rangers, 364. 


To huſband and wife, 218, 365. — 29. 


To father and ſon, 365. 
Conjunct or confident ne 
423, 424 
Conqueſt, proviſion of, 367, 368. 
a 9 heir of, 357, 358. 
G ave and affinity, degrees 
orbidden in marriage, 63. 


- Cine or affinity, an objec- 
A- boy divided in regard of the 


8 puniſhment, 472. 


tion againſt a judge, 18. 
2 a witneſs, 470, 45s 


FF requiſite to obli 
2869. A method of — 
a ing them, | 

tion of money, 273. Of 
| . „ 197» * 


dation, 1 

_ Conſtable of Scotland, is ide 
tion, 43. Inferior conſtabu- 

laries aboliſhed, 44. | 

Conſtables to juſtices of the peace, 


, 
cane, 268, 269. Diviſion of 
contr. 2 Contr. . when 
proveable by witneſſes ? 449. 
Marriage contract, is it valid 
without witneſſes? 300. Se- 
cond marriage contr. 367. 
Implement in contracts muſt 
be mutual, 313. 


= 7 Contravention. | See Inwberrows, © 4 
| Deathbed, the law. of, 388. Death- 


of ga þ = 

Contribution on 
' Rhodia,' 30g, 
Copartnery. | 

; rrei debendi, 309. 


e 


6 n 


Corroiyeatiee, bond of, 93 345: | 


d, their 
* 


ow 3 8 
Council and Son, lords of, 28 


Cons od an, 221, 223. 
Creditors, how. ſecured againſt 
alienations by their debtors, 
42 17. 
See competition, ranking. 
Crimes, public and private, 459. 
Cr. when bailable, 496. Cr. 


ow, in re- 
gard of the object, 473. Only 
triable by jury, 501,502. Form 
of trial in er. 493» G. Pro- 
bation of crimes, 502, Cc. 
Extinction of er. 5 105059. 
Criminal 2 498, 499. 


Croun. 

Curators, = * * incapable of 
curatory, 81. What number 
muſt concur? 82. Curator ad 
He, 8 81. 49 

5 See adminiſtrator, huſband, 

- S#nventory, tutor, 

Curatory of idiots, 94. How de- 

ferred, and to whom? 95. Cu: 


ratory-dative of idiots, 96. - 


| 7 rent, 334+ Cur. account, 
L ca of parets oY 2 


1 "= 
; 5 * 


8 oy, intereſt, 910 427 


Dead's 
his juriſdiation, 5 


bed, how excluded, ib. The re- 

duction on deathbed, to whom 

desde reduc 'b 1 
e by it? 390. 

Bahia 
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Petits Jundi, 


entries are 


_ 8 2 — 
fe? 
* of nr” Oe — on 


deb. f: 204. Actions on 200 


Nr 
Decimae ineluſas, 23 5, 236. 
Deciſions of ſeſſion, 8, 9. 
Declaratory actions, 431, 432. 


$ 3. Special declarator, I 54: | 


eclaratory laws, 

Declinature of judges, 17, 18. 
Decree,. 455, either in foro or in 

abſence, 455, 456. Deer. 
' when opened by ſuſpenſion, 
and when by reduction, 457. 

Deer. conform, 460. 
| See execution. 

Deerees arbitral, 465, are fa- 
_ - yourably interpreted, 467. 
'Decr. arb. when  Feduoible, 
467, 468," 
- Deeds. See writings. © 
Defence, dilatory and perempto- 


ry, 440. proponing def. infers 


- prorogation, 19. 
See paſſive. I OREN 
-forcement of officers of the ah 
"36 rg Def. of the officers 
cuſtoms or exciſe, 479- 

Delegation, 233- 
Deliberating, right of, 92 
525 — by an apparent heir 


D 
— ile. 2 


Deli, 469. Actions 3 5 
del. tranſmit not againſt heirs, 


3 of writings, 288, 28g. | — 


Del. when preſumed, ib. Cer- 


tain deeds effectual Wien 
del. ib. 
Demembration, 480. 
Denunciation upon horning, with 
its effects, 158, 159. 9978 af. 
ter den. bear intereſt, | 


** contract of, "ay 2. 
of 


writings, 288, 289. 


D* 5, pa) 


Doty os," 400 
Dominium eminent, _— 


Deſcendents, line of, 63. Suc· 
dceſſion of deſc. 355. 
| Defertion, wilful, a ground of di- 
vorce, 76. 
Defignation of manſes and abe 
82, 53. ; kz 


Deſignation of witneſſes, a fo 
lemnity of deeds, 278. 

Deflination, ſimple, 360. | 

Diets of compearance in criminal 
trials, peremptory, 500. De- 

1 g the — ib. 1 
iligence debtors, real 
and * 238. Dil. by 
creditors of a defunct, or of = 
the next of kin, 402. Inchoate 
or begun dil. 239, 250, 425. 
Dil. where to be publiſhed an 

_ regiſtered, 37. Dil. againſt 
witneſſes, 452. 

Diligence or care requiſite in con- | 


tracts, 270, 271. Dil. preſtable 


by tutors and curators, 86, 
87. By executors, 406, 407. 


Diſcharge of obligations, 316. 


General diſcharges, 17. Con- 
ſecutive diſcharges Tor three 

terms or years, 318. EE 

Diſclamation, 1 65. 

Diſcuſſion of debtors, 304. Di \ 
of heirs, 3771. 

s Dipoſtion, 323, 128. oo 

See tharter, - 

on, 3 10. 

Diviſion commonties, 302. 
Div. of run-rig lands, 309. | 

Diverce, "7 CENTS. 

5 to erimes, 469, 


e 
tum et wile, 142. What in- 


| cluded in Am. dir. 1b. What 
in dom. utile 167. 


Donatury to caftlities of fuperis = 


oxity, 1 . 


3 Dons mortis cauſe, 


At. 2 — * [ 45. 


, 168. n 50 
2 teind, 228, 231 1.5 A: 


481, ER EY S 
Drona, 463. Fi 
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Fink 290. 

Edinburgh, whe -oMmmuniis 58 to 


perſons abroad, 4G, 3315 2 — 


4 5 
* n 


Eik tea reverfion, 193. 


Emplytenfir, 1309 14h 
Entry of an heir by ſervice and 
_ -retour,"372—374- By precept 
of iclare nets 379. 52 "oP 
and . 
Eguit), ec urt of, 29+ + 
Brection of lands into a 8 
42, 13/7, 1/1. Erd of bene - 
fices into temporal lordſhips, 
229, 230. Superiorities of er. 
belong to the eee 2325 
2683.5 Qt 
Efcheat, 157. Single, elch. 0. 
It fell formerly on denuncia- 


WH 7 $38 


tion for civil debt, 158, 159. 


It ſtill f falls on denunciation i in 


adultery, 484- What i is com- 
prelended under .. eſeh. 139, 
py It requires declarator, 
160. Liferent eſch. 161. What 


2 under it, — 7 .— 


Extent, old and ws nn 


"Wa D * 11 


Excambion on, 132 N EIT 
Exceptions, or defences, in hat 
caſe they * 35%, i 


Seb defence. 

Exchequer, court of, its iich 
tion and privile * What 
| Giguatures or gifts can be paſ- 
_ ſed in exch. without a ſign ma- 
nual, 16 5, 166. 


Excommunication, penalties of, by 
the former law, 126, 127, * 
Now taken off, 127. 


Arculpation, letters of, 500. 
Execution of ſummonſes or: let- 


ters, 158. Solemnities of 
written exec. 280. Executions, 
how far probative, 442, 490. 
Exec. of a teſtament, 403, 


8 406. Exec. of ſentences and 


decrees, 459. Exec. of eri- 
minal dente ences ſuſpended in 
point of time, 506. 
Executor, 393. Stranger named 
. exec. ib. Who preferred to the 
office, 400, 401. Exec. de- 
cerned and confirmed, 401. 
Executor ſurrogate, 401. Ex- 
ecutor not liable ultra viret in- 
ventarii, 406. They are only 
truſtees, 40%. In what caſes 
mar they pay without ſen- 
tence? 407, 408. Exoneration 
of exec. 409, 40. Exec. cre- 
ditor, 402. Co- executors, 8 
See confirmation. 
dare what debts affect is 


Earlier, how: obliged, . 298. 8 
Exhibition of. writings, 435. 
Ex. ad deliberandum, 37 2 
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258. Their * 
259. Their ſalary, 250. Fact. 
for pupils, 80. Arreſtment: 
in the hands of factors, 329. 


Faculties, not loſt by preſcription, \ 


Family, chil ren in, * 101, 398. 


Father, is adminiſtrator in la, to 
his children in 
Power of a 2 over. His. 
children's: roviſions,. lot 


Fear. See 2 191 . 


Fer or feudal right, 1256. What 
jean given in fee, 
127. Who can grant fees, 
126. Who can eee 
, 1% „ 

Fee or wages of ſervants, Imdat 
caſes not due, 293. How far. 
arreſtable, 331. ow fara pri- 

vileged debt, 408. The pron 
ſoription of fees, 3442. 

Feu-duties}\3 396. * fund; 
- 1420) Right of à ſuperibn to 
the feu- duty cannot err 
351. See beritable. | 

Feu-holding, 139, 140. Ad, 
ob non ſolutum runonem, 149,150. 

Fixin and liferenter, 217,365. 

Fictin uri 47. 58. 

. of, — Va 108. 

41 3051 Ban 

Force: aha fear, made olune· 
duction, 122 n 1's erw 

Foreign, decds -do-ſignedin afareign 
country, as. rom no 

Foreigners, juriſdiction over, 16. 

Foręſlalling of markets, 479. 

Forethought felony, 480. 


Forgetys! 487, 488. 1116 Gen 


See abiding,. improbation. . 
Fo or riefamiliation Fc 1188; 1 
r N . 


* 


Forręſiry, right 4 169. 
23 170. 8 1 
owling, right Grind, 198. 
2 „letters of, 459. 
— Redudion.cr eng 2 
Sy. 4 rn 
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Gann ads Gs preſerving "Bd 108. 
Goneral diſcharge, 317. General 

mandate, 297. General letters 

forconfitming diſcharged, 491. 
See larning- N 


Geftio | je herede, or behaviour, 


382. 
Gift, See donation, dete. 1 
acbeguer. Hin 20 $1 
Girth and ſanctuary, fic 
Giebe of miniſters,” 63. 
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Grace, — Dor 

of grace, —— of wg 


Graſs oft mitiſters, ::: 1; 


. 6Ṽ 8 
what warrandiee they 5 N 


130. How farineſfectual 


tailazies, 361. Againſt, 51 bh 


. tutions:ahd:olaviſes!'of return, 


390. Qragainit ereditors,424- = 
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Halitd and reputes. f hg 63. 8 
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Haimſuck, 
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Glebe 
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: Hereditas. - Eſtate 1 In 
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Hh and ſtaple, 729. 


Dilig mag 
E publiſhed and regiſtered at 
the head 4 b. be Hire, 37. 
Head courts diſcharged, 43. 


Heir of line, 355. — FIBER 
oners, 357. Heirs-portioners 


period e a ſubject her. or 
moveable, 123. | 
Heritable Rn, 14, 1 5. 
37. 
Heritage ends, 3 5 5. | Cannot 
be ſettled by teſtament, 359. 
High ways, their care to whom 
committed, 38, 39, 20). 


only liable pro rata, 371. Heir Holdings," feudal, 139—141. 


of conqueſt, 357» 358. 


tailzie, 360. Of proviſion, | 


366. Heir of proviſion not 
liable univerſally, 371. Heir- 
male, 360. Heir of a marria 

366. e 382. The ſig- 


nification: of heir whatſoever, 


368, 369. In wWwhat order 


heirs are liable, 371. Heir by 


inventory, 377, 378. Heirs 
cannot purſue on the paſſive 


Heir oma Fay 358, 79 
— ith heirſh. in 


Intromiſſion with 
fers behaviour, 302. e ee 


cente, 127, 372. 2 
contra her. jac. 255, 256. 
Heritable rights, 115. Are by- 
. feu · duties her.? 116. 
— 
time are her. 116. Bonds, when 


_  -herit{119—120) Truſt- rights, 


how far her. ecu Price of 
of 8 how Far "wh 223, 


22 The aunualrents of a 
ſum due by adjudication her. 


249. Wadſet, after conſi 
tion, how long her. 199. 
able ri or rt 


come heritable, 120. 


___ritable rights become move- 


able? 121. glus; her. 


Of Hobyraph deeds 


e not their 
own dates, 281. Their _ 
3 e: 
Homelogation, 299, 300. 

Horning, letters 5 157. An- 
ciently confined to inforce the 
preſtation of facts, 159, 459. 
On what number of days horn. 
proceeds, 157, 158. Horn. on 
decrees of inferior courts, 460. 
General letters of horn. 6. 

Houſe- -rents, preſcription of, 342. 

Hunting, tight of, reſtricted, 108. 

Huſband, — far liable for his 
wife's debts, 66, 67. Curator 


a- to his wife, 68. Authoriſes 


ee ee, 


eee 93 Med! 
2 win 274 ite: 
of the maſt on the fruits, 
183. How: . ſubſiſts, 
ib. Its effects * retention 
— 183, 184. Hyp. 
on the cattle, 184. on 
invecta et illata, 185. Titular's 
7. 'byþ.. on the fruits, 297 Hp. 
on NEE _— 
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Idiotry * furiolty, brief *, "I 
96. Idiots cannot en eres cri- 
En 795. 5 


4 — Juri, 4, 301. 
3 wrongous, 482, 


R of writings, before 
what court competent, 29, 
28, 488, 18 N 
in im 

Inceſt, 484. 

Incident . 435. 

Indebiti folutio, 301. 


 Indemmity, acts of, ee 


ales, in - ſummonſes, 
crimes, 498. 

on decrees, 157, 1 58. 

adac to a benefice, 49. 


 Jnfeſtment, what, in its proper 


. ſenſe, 134. See rights, ſei/in. 
Inhibition, 239. Its — be- 
fore publication, ib. Inhib. on 
conditional debts, 240. 
hib. how extended or limited, 


240, 241. It is ſimply pro- 
- hibitory, 241. Does not af- 


fect the heir, 242. Is founded 


ſolely in the inhibiter's intereſt, 


ib. Purgin of inhib. 243. 
—_ | Intruſſon, action 


Inkib. of teinds, 2 37. 
See wiſe. - 
| Initialia teſtimonii, 451. _ 
Injuries, verbal and real, 493, 494- 
How extinguiſhed, 508, 50g. 


Tuqus ueſt on brieves or letters, 35, 


220, 244. Brief of inqueſt, 
37% Ing. 
als, 500502. Their powers 

” in matter of law, 3% 

5 Inflitor, 29 99. , 

Inſtitute and ſubſtitute, 71 369. 

Inſtruments notorial, their ſolem- 


nities, 279, 280. How far 


probative, 442. 
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 Intromiſſion by appriſers; 248, 
eſſion 1 


jury in crim. tri- - 


nad eee 97, and 

judicial, 98. The effect of in- 
ter. how limited, 99, 100. Re- 
duction upon inter. to whom 
competent, 100, Office of in- 
terdictors, ib. ; 


Intereſi. See 8 


Interlocutors of ſethon, when fi- 
nal, 4585. 

Interpretation of laws, NES 1. 

Interraption of preſcription, 352. 
Inter. by citation, ib. Mino- 

rity, not propetly inter. 353 
Inter. of the preſeription 
real rights, 15. Effects of 1 inter: 
353, 35+ 

1 of afſignations, 324. 
May be ſupplied by equipol- 
- lencies, 325. Certain convey- 
ances require no intim. 326. 


249. Introm. or poll in- 
definite, 114. Introm. neceſ- 
 fary, 411. Introm. vicious, 
- 410—412. Introm. * 
able by witneſſes, 217. 

of, 428. | K 

Invecta et illata. See bypothee, | 
thirlage. "a 3 

Inventory rurpeial and . 

and penalties of neglecting it, 
82, 83. An heir by i inventorys 
377» 378. Inv. in confirma- 
tions, 40. 

Inveſtiture, feudal, fa, 133 x 48. 
Heir of inveſt. 369. : 

Joint trade differs from ſociety, 


296. 


Irritanq of a feu-holding, 3 


1 Irrit. in tailzies, 361— 
364. In N 19 7 
of a tack, 173. 3 
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e falling to the church, 49. 
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Fullges, who, 12. Grounds of de- 


1 them, 17. Oaths to be 


Aken at their admiſſion, 20. 
rruption in judges, 477. 

ven voluntary and con- 

tentious, 1 z. Supreme, inferior, 

and mixed, 13. Privative and 

_ cumulative, 14. Cumul. juriſ⸗ 


+ = Fon in the crown, 22, Per- 


ſonal and heritable; 14. Heri- 
table 
Juriſd. proper atid deles ated, 


ß. Civil and criminal, 7. Ci- 
vil, how founded, 16. Crimi- | 
nal, how founded, 405. | 


ted juriſd. 18. King, hs 
wege, of juriſd. 12, 22. 


us mariti er rrüctac, 6567. 
is not forfeited by 1 
At marriage, 54. 


eee in Jariſdidtion, Th. 5 
| a ent, 127. Jus whe 
77 ep aefortaioris in heritage, 


336. does not take place in 


* moveable ſucceſſion, 392. 


cannot be loſt by 2 
feription, 35 1. 

7 of the peace, their juriſ- 
diction before the union, 38. 
and fince, 0. How many 
make a quorum, . 

4 Wen of Scotland, 29 

of juſtie. as. oe 
We 30. 
3 See cirevit-courte 
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Kenning to a Gier, 220. 


King, the W of furi ue, 


r 


Juristen of 
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juriſd. now aboliſhed, 37. 
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Leafs. 


. Court 
Sabine © of juſtic. 
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1 22. juriſtictien of the 


K. and his council, 24. Kin 3 
right of applying vacant ſti- 


pends, 49. His right in all 
lands without ſeiſin, 136. He 


is conſidered always as the 


eldeſt ſuperior, 148. How far 


bound in warrandice, 14t. K. 
ſucceeds as allimur heret, 413 


2 conſequently to baſtards, 


414. 
Kirk. - See church. N 
3 20. oof e 


40 


L . oe hs of laws, 
4. Laws declaratory, 55. Pro- 
hibitory, 10. Ia ation 

laws, 9—tt. Law of 


nature, 1. Its 8 * 
Law of nations, 2. Law ci- 
Vil or municipal, 3. Jewith, 4, 


2 Roman — Canon, 5. 
Toei authority in Scotland, 7. 
Written uw ß 

; Unwritten or euſtom, br Lav, 
feudal, 124. 


Lawhorrows, letters of, 428. Con- 


travention of lawb. 428, 429. 
See tack. 


Techn making, 477. 


Legacy, $94. Verbal, 5. Lo a 


um rei allenat, ib. Kee 
| heritable bond, 15. 10 


and ſpecial legacy, os 404- 


_ Legacy, how far 3 160 
un . 


witneſſes, 449 


Ligal reverſion, 193, 244 245. 


Legatee, univerſal, 393. 


tees cannot purſue on ban paſ- 


ſive titles, 2 5 412. 
Line, 396. To whom, and 


_ when due, 398. Renunci- 


TP Aation 
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Scotland, 6, 7. 
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ation of legit.. how inferred, 


398. 309 
Legitimay preſumed i in a ſervice, 


376. Marriage of the parents 


, Proſprngs legitimacy,. 100. 


„ i mation, etters of, their el. 
4 | 


ct. Ly 414, 415. 


Letters of four forms, 459, 248. 


| Letters of, flains, 507. Let- 
ters, or writs iſſuing in the 
ing's name. See caption, 
horning, &c. | 5 
Libel of a ſummons, 438. Gan 
different grounds of action be 

- thrown into one libel, 440. A 
8 libel mult be 1 


2. to purſue, 405. 


e pouſtic, 388. 
T7 erent, ſimple, 217. By reſer- 
_ vation, 218. Liferenters muſt 
uſe their right ſala rei ſubſtan- 
lia, 222,.and find caution for 
that purpoſe, 223. Liferent 
| 3 with the heir's ali- 
ment, 223. Extinction of life- 
rents, 16. Terms of liferent, 
25 Sade" Wife” s conjunct 
reęſolves into a liferent, 
218 206... - 
See 0 beat, trauſmiſion.” 


Liferent by law. See courteſy, 


lerce. 
Litigious bybegun algevee, 4 2 3 9. 
350, 435. 1 £025 
af, n 


Loan or mutuums contract of, 60, 
270. Loan of money muſt be 
conſtituted by writing, 449. 

Locality, decree of, 52. 

Lacation,. dontradt of, 2 292, 293. 

Locus poenitentiae, 276. 

Lovfing of f arreſtment, 332. In 
what caſes caution not admit - 
ted, 4b. Effects of looſing, 

333. e 


2 ſucceſſor, 384, 385. "VL 


See pracceptio hereditalir. 
Zen, King of arms, his dige 
"_ Tron 44: | | 


' Magiſtrates & 1 405 41. 


- Magiſtr. obliged to concur in 


| executing captions, 460. 
| See Priſoner. wes 
Mails and duties, action of, 430, 


431. ty} A $48» | 


344. 


Mandates, ſpetiat and general, | 


297. How'mandates expire, 
298. Tacit mand. ib, Mand. 
in crimes, 471. 

Manſe of miniſters, at ' whoſe 
charge to be built and repair- 


ed, 52. Free manfe, 53. Re- 


ner in the deſignation of man- 
ſes and glebes, 54. 
Marriage, 6k. requires conſent 
die pracfenti, 61, 62. Preſumed 


marriage, 62. Forbidden de- 
grees in mar. 63. Clandeſtint 


mar. 64. Diſſolution of mar. 


73. by death, 7. 74. or by * 


5 vorce, 75, 76. | 
See contract, heirs. 


Marcjage, caſualityof, 146. Single ; 


and double avail, 146—148. 
_ Marriage only: due to the eld- 


eſt ſuperior, 148. 


Maſter of a ſhip binds his exercitor, | 


298. Maſter and ſervant, 107. 
e 

Meſeoger, 44. 3 25 powers in 
poinding, 338. 

Mill, whether à ſeparate tene- 

ment, 167. A mill cannot be 


built on lands aſtricted to an- 
bother mill, 168. Mill-fervices, 


how far * in thirfage, 
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245, 286, 348. 


clauſe of mult. be only in the 


_ multi 343. 
IN ſtrated multures,: 214. Mult. 
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| Mingrab, 1 kinds inter re- Me 150. "Difference be- 2 


8 1 
alia, 169. 
inifters, 2 = their admiſſion, 
49, 59. See ſtipend. 


Minor: „either pupils or puberer, 
77. Reſtitution of minors a- 


- hurtful deeds, 89—92. 
N 
94 A minor, pubes, may be 


without curators, 80. He can 


- diſpoſe of his own perſon, 82. 

priyileges of minors, 
Can minors 
de tried criminally, 496. 


Minority i is not interruption, 3. 33 | 


Mi 183 of treaſon, 476. 
 Miffeve letters in re mercatoria, 


3822. 

Modi cation, 3 of, 51, 52, 

Moleflation, action of, 4.30. 

M artanceſtry, brief of, 375- 

Morti why eo to the church, or 
ſpitals, 141. 

Mo oveable. See beirſbip, beritable. 


Multiple poinding, adiop of, 434- 


Multures, 2 10. 145 of a 
mill with the multures, 211. 


. Diſpoſition of lands with mul- 


tures, 211, 216. What if the 


tenemdas, 216. Preſcription. of 
Action of ab- 


inſucken and outſucken, 210. 
Dry mult., 21 


' Murder, 408, gelf murder il. Pre- 


ſumed murder of infants, Pr. 
Mutilation, _ 
Mutuun.” e loan. 
; nod . f 1 1 


| ; Naturalization,. 127, 416. 
8 _ Nautae, caupones, faabular th, ai 


of, 272, 273. 


Metier un gelle, 00, 30 6. 
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nom tenctur placitare, 92, - 


Novation, 321, 


' "2-1" 208 red 


tween non-entry duties before 
citation, and theſe after it, 151 
—1 Non · entry, when ex- 
cluded, 154. By gone non-en- 
tries, when excl 4/4 + . "oo 


Netary. Clergymen diſcharged 
from being notaries, except in 
teſtaments, 282. Subſcription 


N for tie parry, 277, 
Notoriel. | See nſtrument. 


— * 
Novodamus, cla e of, 129. Char. 
ters of . muſt be 
ſigned by the King, 166. 
Nuncupative ET 393. F 


. > 


Oath 8 on eee 422, 


ects only the litigants, 
ualified oath, 444» 445+ 

n ſupplement, 445. Oath 
of calumny, 446, 447. A par- 
not compearing to make 

._ oath, is held pro confeſſo, 447- 
Oath in litem, . Oath of 
verity, and of credulity or 
opinion, 446, 448. 


443. 
Oath in 


9 ation, 135 5, with its diviſion 


'Obligation acc 
Fl 304. Obligation . 
üble, 312. Subſect matter of 
obligation, 15. Obligation of 
_ yearly preſtations cannot pre- 
fleribe, 350. Extinction of 0- 


pligation, 31 K* et TW | 


Ocrupation, I 07: 


. 2 275 3 
rder of eee 6 com- 
Pleted by confignation, 198. 
It is affignable, 198, 199. Need 
po not be regiſtered, 199. 
Ption. | 
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Overſmen in a ſubmiſſion, 465. 
„ 


| Paftum nudum an, 65 P. libera- 


torium, De hereditate 
viventis, 3 4 11 De NOOR, 
292. 

See Conmiſſria. 


| Pannel, who, 500. 


Papiſii, their incapacities, 82, 
126, 127, 416. 


. Paraphernal goods, 66. How 
. can the wife alienate them, MN 


71. 
Parents and children, 190” 101, 


267, 450. N 
Parliament of Scotland, was our 


ſovereign civil court, 22. Now 


the houſe of Peers of Great 
Britain, 23. Britiſh parlia- 


of barons by our old law to ſit 
in parltament, 41, 42. Acts 


of parliament, 6. Private acts 


of parliament, 2 - SH 
Parricide, 481. 


' Parſonage. Babies « are either 


parſonages or vicarages, 227. 
Seeteind. . 

Paſſive titles, 382. | Geſtio or be- 

baviour, ib. Praeceptio here- 


© ditatir, 384. Proponing de- 


- fences againſt the predeceſ- 


ſor's debt, 386. Not'renoun- 
cing on a charge, #. Entry to 


a more remote 4 
5 397: Vicious intromiſſion, 410. 


Paſſive titles introduced only 


for the ſecurity of creditors, 
384, 412. Certain paſſive titles 
Are limited to e debts, 


Bikes 


D right of, 200. 


Patron, 47. 


ries and chaplainries, 47, 48. 
Patron of collegiate charges, 


48. The rights of patrons, 48, 7 


49, 226; 234. 
| See preſentation, vacant. 
Payment, 315. Rules for- * 
ing indefinite payments, 315, 
wm Payment bona fide, 316. 
ayment before the term, in 


Preſumed payment, i. Pay- 
ment how rhe 
witneſſes,” 449, 450. 


Peers, houſe of, 23. Thers free - | 
from caption on civil debts, ; 


461. 


Penal actions not rranfiiſile Y 
ment, and the Scots repre- _ 
ſentation in it, 5. The right 


gainſt heirs, 429. 
Perambulation, brief v7 4 9c © 
Periculum rei venditae, 291. 
Perjury, 490, 491. 
Permutation, how diſtinguiſhed 


from ſale, 292. 


| 7 rights, 265, 266. Per- 
onal right of lands, 137, 192. 


Pertinent of lands, what included 
in it, 170. | 
Petitory N 429—43 I. 7 | 
P ickery, 4 90 
48 


Piracy, 35 
Frag offences againſt, 4: So. 5 


age, contract of, 274. The 


ſubject imp cy cannot 


be bog without a ener, 


Tia, Goods pertaining to the 


- ploug h not nine 336. 


rant ot 


e Pope formeriy, 
now the King, is preſumed 
patron, #. Patron of provoſt- 


what caſe not admitted, ib. 
Eren 8 | 


perſonal poinding, 5 
335. * there be a previous 
charge, 


1 
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ing zd dou 


E 
en 338. Effect of poind- 
not completed, ih. 


to whom competent, 418. Who 
mult be called as defenders, ib. 
es real effects, 418, 419. 
ear, 194. 


Na His juriſdicion abo- 
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. _— hy civil, 1 L If. 


_ awe” ſpbjeR is 112. 

' Bana and „. 
1 eee 

ables 


* 113, 114. Effeds of 


ES to be aſcri- 
bed, 114. Decennalis et trienua- 
L poſſeſſio, 347: * properly 
Preſgription, 348. 
1 v hr eg The 
ſſory judge- 
ment, 11 


\ Pracceptio. hereditatic, what, and 


886. 
Pracpolita.. Bee with... 
N NE mens of, 


Precarium, 271, 272. \ 


Proceft of ſrifin, 133. 3 


Aiſpoſition, il. Prere 


Warming, 179. clare con- 
Hat, 379. Precepts againſſ the 


22 in . n in 
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Port, Riche of a ee 1 
Can to 13 poſſeſs the 


preſumed, 113. but not 


how limited, 384, 385. rasc. 
and behaviour ee 38 5, 


be en rolled in the char mT 
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cehbarge, i. What 
a _ poipdable, 33%, Formof paind- 
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; appzetiation, 8 
nger” s power. in 


ing; real, or of the ground, = 
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ful poſſeflion, ih. Poſſeſſion, 


Others cannot be Joſt 
350, 351. Preſor. of crimes, 


— 


3 . 
Precepts, inland. See bil. 


N ien, in order to a crimij- 
trial, 497. ? 
we ng See competition, rank- 


46. has right to. heir- 
ſhip — $99 ..... 
Preſbytery, their powers as to 
manſes and glebes, 52, 53. 
Fa 339. Poſitive preſer. 

itle © politive preſer. in 
heirs, 340. and in ſingular ſue- 
ceſſors, 16. Poſitive preſcr, of 
church lands and rents, 348. 
Negative prefer. 341+ Shorter 
. 82 341— 
345. e in 
* 347. Preſc. runs 
de —— in momentum, 347- 
Againſt whom does it run, 347 
349. Certain rights cannot 
be acquired by prefer. 349. 
by it, 


508, 50. 
See interruption, ſervitude. | 


Preſentation, right of, in patrons, 
48, 49, cannot be hurt by the 
"ET of a church court, 49. 
Preſentation per vices, 47: 

Preſentation, letters 

Prefumption, 453- 

4 jure, ih. is >» 45 4+ He mi- 
nia vel judicis, il. Freſumption 
in crimes, 594+ | 


Prevention in juriſdiction, | 14. 


Price of land TOES e 310, | 
31. „ ng ants , 
See heritable. . | 
PR op WES Fl 
Lands that held ward of the : 
prin. are now blench, 1 | 
Priſoner for debt muſt be Nr | 
confined, 461. In what caſes 


are the magiſtrates or E. 
nadie 


[ 
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| lable for the vriſonet's -debt, 
467, 462. Form of liberating 


a priſoner 

In what cafes he may be libe- 
rated without n . 
* 

Privileged debts upon the execu- 
try, 408. Privil. nen, 
43% 


: Pe by dogg ombar, 441. h 


5 writ, 441, 442. By oath, 

3 PPout- de jure, 441. 

3 in crimes, 488, 502, 
1 

Precuratories of reſignati 
precepts of ſeiſin do not expire 
by the death of the —_ or 


grantee, 298. 


98. 

Promiſe, 275, 313, 449. . 
Promiſſory wore, 288. 8 
Proof. See 3 


probati 
Property, how reſtrained, 105, 


167, t ee. Things inca- 
pable of property, 105. Dif- 
ferent ways of acquiring or 


tranſmitting prop. 109—IiT. - 
Propinquity in a tutor of Jaw, 78, 


79. Prop. to a defun& muſt 
ſet 


forth in the ſervice, 376. 
Ries” "od 


The neareſt 
the crown, 15. 


Proponed and repelled, _—_ 2 


20. Clauſe of regiſtration does 
not infer it, 19. admitted 
in the King's cauſes, #0. _ 
Proſecutions, penalty of vexatious 
__  eriminal | proſecutions, -497- 
Proſecutor muſt find caution at 
_ raiſing” thecriminalletters, 298. 
Protection a caption, m_ . 
Proteſting of bills, * 18 
Protooolyn, 135. 0 


payment, 462. 


on and 
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 Pro-tutors and pro-curdthrky { 
They are liable as tutors, 


without having their active 
powers, 87. To | 
Proviſions or ri; gts to chlldben 
need no nn 289. When 
preſumed a donat. 314. Prov. 
of conqueſt, 367. Proy. ſome- 
times taken to heirs, ſometimes - 
to bairns, 368. Granting prov. 
to children imports contrav. 
in an heir of tailzie, 363. Ef- 
fect of proviſions to children 
exiſting, 367, 42 Proviſions 
in a marriage · contractto bairns 


give no ſpecial right to-any 


one child, 368. 
Provgſtries, 47. 
Public rights, 188, 189. 
Pupils, 77, cannot marry, 62, nor 

execute any deed, $2. Caption 
cannot proceed againſt them 
on civil debts, 94. Is a pupil 
capable of dole, 40. | 

See tutor, minor. 
Purpreſture, 165. 


, the 
Qaadriennium utile, go, 92. 
Quality of oaths, intrinſie, and 


extrinſic, 444; 445. Qual. of 
rights, real and perſonal 


beit * 
er hp 
« \ 
" 5 


of the peace, 40. of tutors, 82. 
"Quot of teſtaments, . "ow 
Ione F | 


45 * R. >, 


_ 3 ati , x 


on, 9 Ranking muſt be 
fixed before we ſale, wen 


Rape, 485. bis hp it 
86 b wives, for wha 


introduced, 


s. 
Quai. contract, 267, 300384. 
Quorum of ſeſſion, 27. of juſtices 
Prorogation of juriſdiction, 18— _ 


MY 


| introduced, 72. Its form d 
—ſubje& matter, 7g. not pre- 
eiſely neceſſary for making a 


1 ht effectual, 16. 
a of See burden, debita fundi. 
| . 158, 


N 145. The = 
88 excluded it, 146. 


; uin caſe of eviction," 132, 133. 
* e clauſe of, 1306. 
1 —— US £96 & egg. 
Neuem appriſings, 1180 of 
8 196—199. * 

- See order, reverſion. 
| Redbibitoria attio, 292 

; R of, 421. a 


whom W fer Pads * 
afſligned for 421. 
Ag ainſt What writings certifi- 
cation can paſs, 1b. 
 Regalia, 169, 170. Large whales 


are inter „ 108. 


Tiſdiction and rights, now 
3 Sa 
=. 8 trea- 
ies 3 por 
4 — 7. 
7 ence, 157. c 


9 ers, 134, 4670 197, 
362. Orders of redemption 
require no regiſtration, 199. 
nor ſrenunciations | 
: $64 annualrent, 203. 1 
ges of apprifings, 257. nor re- 

22 iſtrations in fauorem, 191. 
is deeme ſufficient re- 


220 
8 al 


— 


N 5 E . 


" 144- hy: what t * in 


: 2 in bills, 284, 286. Rec. 


ol reduction, 422. Remedy of 
1 rteduct. when competent, 457: 
1 1 419. To , 


r 
* Lo of, his former 8 


ri: 136. — beck 


ſtrable after this death either J 
of the granter or grantee, 298. 
See procuratory. 
e letters 9% their ef. 
. 1 fe, 161. How far neceſſary | 
„ eee 
e ee ee HET 1. | 


erimes, 500. | 
1 right to mournings and 
1 74, 75. Fs relicta, 
: Flas the reli right bot 
0 legal and conventional _ | 
- viſions? 220, 
2 in the deſignat. of 1 
and mianſes, 54. Cautioner's 
relief againſt the debtor, 306. 
- Relief among co-cantioners, | 
307. Rel. among heirs, 372. 
| Rel. between heir and execu- 
tor, 412, 413. 
Relief, caſuality of, 156. 1s t 
due in feu- s? ib. How | 
"eſtimated, 137. 
Relocation tacit, 4 


_ | Remiſſon of crimes „ 


reign, 507. does er f 
vate right, b). | 
„action of, 2994: 180. 
-- - Title requiſite to it, 181, 182. 
Rem. by factors, 259. Sum- 
mary removings, 181. Pre- 
ſeription of removings, 343. 
The period from ewe it 
e 349 


CODON | 
| Rentals, a . i . 
r | 


ingFhemguanifert on 
- Renunciation by an heir charged 


Ko do enter, 259, 256. Not re- 
2 


infers a paſſive title, 
386. Renune. o'redgemablc | 
3 5 * eg 


1 3 
Repreſentation; right of, 356, 392. 


Repreſ. of heirs and Far 


370, 406. 
Reprobator, en aß, 454. of 
Requiſition, inſtrument of, 1 99- 


Does requiſ. make an heri- 


table ſum moveable, 121. 


| Res furtivae, can they be acquired 


by preſcription ? 349, 350. 


Res: j udicata, 456. Decrees of 


Seſſion, when res j ud. 456, 487. 
Res pablicaes.. res #niverſitatic, res 


 facrae, 106, Res publicaes now NG 
pt: OILY Rbadis ler ts ade, 404. 


i of ls, A 
nation, inſtrument of, 189. 


ſign . ad K remanen- 


oe tian, 189, 190. Reſi 
vorem, 190, 191% Re 
ther propriis manibus, or in vir- 
tue of à procuratory, 191. 
Ihe producing of procurato- 
lies and inſtruments of 
. diſpenſed with, after a 
ſton of 40 years, 192. 
N of minors, 8992. 
Reſtitution a e * 
tion, 268. 


55 Retention, right of, 3 $80,487, 408. 


Fur in ſa- 


Retour, ſervice and retour, 374. 


Retourable brief, 374. bak, 
Retoured duty, 151. What under- 
. Roodbythat term in caſualities, 
152. What is che retoured du- 
1 in feu-holdings 


 Retoured..duzies. due for non- 


N Di 


- 


gn. is ei- 
1 and public, 128, 186— 


— op | 


and teinds, &. 
n in 3 2 | 


_ e 151. Ret. 
duties 


mult be ini 1 8 


vices, 3765 %%% 


| Retroceſſion prefer; gaye - 20772 fr 413 
Return, clavſe ofs. 3.30, Ha what 


caſes may the ton. daga 
, 8 | 


E. * 


Rivenfin,. legal; or  conventiodal, 1 
193. Reverſ. of wadſets made 
real, if regiſtered, 194. Cet- 
tain reverſions real without re. 
giſtration, 1956. Rever. how far 
Atricti juris, 195, 196. Legal 
(revetſion) of ———— and 
te adjudications, 244, 258. Runs 
not 2 minors, 245. Le- 
gal of n adjudications, 
25S; 7 
Reunion of donations by a wiſe, 5 
71, 72. ö 5 


Rieß or robbery, 486. 5 
Rights, how acquired, 107. Rights 

e and moyeable; 115. 
et eg. Rights bearing a tract 
of future time, 116. Rights 


189, Rights by confirmation, 
186, 188, 189. By reſigna- 
tion, 189192. Feudal right, 
137, 138. Perſonal right, 
875 Perſonal right of lands, 
192, 193. ee r 
193. * * ; | 
Robber 486. Ty 20 21006 #2 
ee Renders $08 «to ons 
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* 3 ce oF 


nap fig: xi 
War- 


e yo king ib. 
ſale a non domino, 292. 
randice in ſales, ib. Inſuffi- | 
, ciency, of the goods ſold; 5. 
Sale, Judicial, of bankrupt - 
ſtates, 260, 261. Security of 


judicial purchaſers, 262. The 
4 of judicial ales, how 
2 252. Jud. ſale 
X * * 


9 | : 


1 * D' Fx X. 


ee e 1 whe * 
dicial ſale of teihds, 2319 ys. 
Sainon-fſing, 169. 
Scandal, or Sorbet 
whom tried, 60. 
1 flary divides be- 
tween maſter and tenant, 178. 
Seal. Great, and 3 
"ſeals, and their uſe, 166. 
Seal 3 or ſtamping of writings 
executions, '277, oy 
Sores, acts of, 7. 15 a 
Sedition, real and; verbal, 477. 


* * x 


2 1, 133138. Precept of 


ſeiſ. 133. Inſtrument of ſeiſ. 
133, 134. Seiſ. propriis 


3 134— 136. Where 


ſeiſ. muſt be taken, 134, 136, 
Feudal right not per- 
feed dil ſei. 13% 138. But 


i 137. 


- the -crown's right is conſti- 
tuted without it, 136. When 
2 one ſeiſ. ſerve for diffe- 
rent lands? 136, 137. 
2 of ſeiſ. 279, 
Symbols of ſeifin, - 134. 
Sentence of a judge, 435. 
final, 455, 456. Sentence can- 
net be executed before extract, 
456. Execution of ſentences 
in divil cauſes, 459, in fern 


In crimes, 


_— 


Sentence mon now diſcharged, wo #.- Extraordinary 
85 | 1 27. Juriſdiction of feſſ. 


E and wile, 69, 


| deere as 
ee 450, be 


* 
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— 


v 


Wa- 
_  nibus, 134. Regiſtration of - 
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Servieo of beirn 3727/3 0 | 
neral ſerv. with its he „75. 
376. Special ſerv. 9 0 its 
heads, 375377. Serv. muſt 
deſeribe the heir by his ſpecial 
 eharaRer, 379. In what ſub- 
eas ſerv. i 1s not neceſſary, 380. 
Aer muſt be completed by 

RES 381 > 5 54 pH mn 
rvioe preſtable by 125, 

139, 142. Indefinite 7 

in 1 5 a. 


e ee 1 8 
conventional, 209. 7 grant 


and by preſeription, 205, 206. 
Certain ſervitudes cannot be 


conſtituted by preſcription, 
209. Serv. of lands, 206, 207, 
209, 210. kn „ 
1 For of ſillteide, 
e 3b. 
. common paſturage, 20%. Of 
feal and divot, 209, 210. Ser- 
| = ingnilted, 4 Per 215. 
How extin #. Perſo- 
Weg A 
See liftrent, teroe, euch, 


antes 8 25. Lords 

of ſeſſion, by whom named, 

2 26. Their cations, 

Form of their admiſſion, 
| Lords of 


| Has | Parr oa 


ol f * * 


8. 
Sheriff in that. SEE 45 
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3 of 2. ſeſſion, or 7 the 
8 et, 33. our 
ſupreme courts have their pro- 
per ſeals or ſignets, ib 

Shains, letters of, 350. 
Soctety, how conſtituted, 293, 

294. Obligations on the 

or partners, 294, 295» | flow 

- ſociety expires, 295, 296. 

trade differs from ſociety, 296. 
Sacii an or ORE 498, 

503. 

2 of of deeds, Gee wi 
_  fings, executions, . 
Sorners, 486. 

Souming and rouming, 207. 
Specification, 109. 
. Spuilgie, action 

ſeription of ſpuilaie, 341, 342. 

Spuilzie of teinds, 228, 237. 
Staff and baſton, the ſymbol of 
reſignation, 194, 192. 

Stamp-duty on Rnd 280, 281. 


aud when 
carried „ * 5 


lands, 168 
Stellionate, 4 8 
Stewart, his former juriſdiction, 


acion of, 429, Pre-. 


Subernation of 1 
Subſcription, —— 277% by 
initials, ib. Subſcr. by nota- 

ries, 277, 278. 


Subſcription of witneſſes, . 259. 5 
1 As witneſſes, what it 


ports, 300. Es 
Subflitutiong what by the 5 * | 


law, what by ours, 369. Sub- 

ſtit. ſimple, 360, 361, 370. 
Subſtit. guarded with a pro- 

hibition, 361, 370- | ; 


Subtack. See tack. 


# Succeſſion, fingular and 3 


| 35 54. Zucceſſ. in heritage, ib. 
egal and by deſtination 354» 
355. 359. Order of 
ucceſſion is begs, 355. 
No — by the mother, 
356, 357. 3 of heirs- 
portioners, 355, 357. Suc- 
ceſſion in capita and in ſtirpes, 
356. Legal ſucceſſ. in move- 
ables, 392. By deſtination, 
393, et egg. Succeſſion of the 
g as witimus heres, 413— 
4156. Impediments np 55 
415, 416. 


36. All ſtewartries are now Succeſor tituls tuerative, 383, 155. | 


either diſſolved or annexed to 
the crown, i. 37% 

Stipend, how provided to the 
proteſtant clergy, 50. Maxi- 
mum and minimum Of ſtipend, 
51: . Modified ſtipend, how ſe- 
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Subm. — ſurrender of reins 
| "TS on, 
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See pracceÞtio. 
Summons, blank and libelles, 
438. Citation on a blank 
ſummons makes no 
tion, 88. Privileged ſum. 
438. epd rs len 438, 
439. 


Superiority, its fixel tights, 102. | 
F | rights, 143 Supe- 
riority admits of no diviion, 


| heir of the inveſtiture, 18g, 


413. And ſo-was not obliged 


kr N De E X. 
8 Gugular ſycceſſors, . Taciturnity, mente 6 Oey 


8-4. 5. Except appriſers, ad- 


Judgers, or judicial purchaſers, 


 guiſhes obligations, 346. _ 
delinquencies, '509: 


185, 247, 256. But now 2 Tailaie, 360. Muſt have: the 


- uſt receive them, 186. 
thods of compelling. ſuperiors 
do receive either ſingular ſuc- 
ceſſors, 248. or beirs, 381. 
Muſt ſuperiors receive incor- 
Porations? 186. 


Supply, commiſſioners of; their 
powers, as to high - - way 755 


bridges, ferries, 207. 
427. Caution in ſuſp. 308, 
458. Suſp. cannot al- 


457. 
. 'paſs on caution, 458. 


Sup. When competent, 7 eind, 22 5. How e 


Suſpender cannot cite the 
5 er on the letters, 458, 
479. Decree of ſuſp. 459. 


Symbol in reſignations, 191, 1 ; 


. . 
Nr * "to 


| Tack, * 31 1 177. 


172. What written tacks are 


Feal, and in what reſpects, 


272174. Tacks how far 
Aricti juries, 174, 175. Life - 
e aſſignable, 175. 


rent tacks ar 
Can the tackſman a ſub- 
jand its effects, ib. Obli- 
'from a tack, 
277, 7 acks how deſti- 
tuted during their chrrency, 
179. Tacks fall to the heir 
of line,” not of conqueſt, 358. 
Can they be aſſigned without 
ſervice ? 380. Tack by a re- 
verſer to endure __ | 
tion, 195, 196. 
w_ See See rental, ee, 


W Wings * | 


With prohibitory Cc 
With irritant and teſolutive 


clauſes, 361364. Their re- 
8 2 by © regiſtration, &c. 


226. 


228. 


3 


_ 


ſuperior's conſent, bas Tail. 


They are ſrictiſimi 


7 A 362, 3631 Contraven- 
tion, by what inferred, and 

- whom it affects, 363. How 
v, bill and letters of, the next heir ſerves on an ir- 
ritancx, 364. In what caſes 
may the heir a er fell? 


ib. 
to cathedrals and monaſteries, 


teinds, 231. Valuation of 


teind jointly with the ſtock, ib. 
Rules for fixing the rent in the 


valuation, 233, At what 


4 6; 
| price muſt teinds ſold, 2 3 1, 


234. What teinds eannot be 


fold, 232. Teinds belonging 
to patrons, 234- Allocation 
of teinds, and the titular's 
Powers in alloeating, 234, 
© 235+ 
empted from teind, 235, 236. 


What lands are ex- 


Ho far the right of teind 
can preſcribe, 351, 332. 


' right of lands 


"= the ee "gan ! 
Teinds are debits"; 
1 Inhibirion — 


237. Commiſſioners for plant- 


* 


— go t to the heir of line, 


Sy 361. 8 


Pontifical exemptions 
from teind, 226,236. Teind 
parſona e and vicarage, 227, 
raven teind, how re- 
gulated, 228. Heritors may 
purſue à valuation and ſale of 


| 


IL. 


ug dine ** 


Their powers now trans- 
ferred to. the court e 
fs See axtriaity, deen N 
Teller of en. SA ; 

ment, 473. 

Tenants; their x mmer: be 
attached for the heritor's' 
ſonal debts, 336. How far dor 
his real debts? 418. Are re- 
ceived as witneſſes, 450. Pri- 
vilege of ten. in preſcription, 


343 344. And in the ſolem- 


nities of diſcharges, 282 
Tenement, dominant and ſertient, | 
206. 
Tenendar,. laufe of, 130, 21 15 
Tenor, action of ah 432, 
434 | 
Tercey — 4 l it takes 
places 218. Out of what ſub- 
jects it is due, and by what 
debts excluded, 219. Leſſer 


terce, 7b. Tee is now ex- 
cluded by a ſpecial eee 
219, 220. Brief of terce, 


with its hows 220. The 
widow's right to her terce is 
acquired before ſervice, 220, 
221. Terce not er 
Ind, © 2» | 
Teſtament, 393. Herits e can- 
not be ſcttled by it, 359. 
Nuncupative teſt. 393. Who 
can make''a' teſt. 395, 396. 
One cannot teſt in prejudice 
of the jus ralictas or legitime, 
396. Diviſion of a teſt. 396, 
397. Teſtament teſtamentary, 
401. Teſtament -dative, 1b. 
2 of teſtaments, 28 I, 
2 Rv ray © THES 3 7 
ſervice is the f teſt. 
5 Tang debt, 408. 
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Tranſmiſſion of perſonal 
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uc. 
Theſty 485. Refer of theft, wg 
 haxbouters of thieves; - 486. 
_ Theft-bote, 4.77, 478. 


| Thirlage, how conſtituted, 2 ro: 


Thirl. to the mill of a baron 
210, 211 Thirl. , of * 
able corns 211. Of gran 
creſcentia 212. Of iavecta et 
Mata, 16. When this laſt fort 5 
is preſumed, 213. Actions 

competent on thirl. 214. Ex- 
tinction of thirl. 216. T Hirl. 
cannot be conſtituted without 
2 title in 213. 

Except in the caſes of | 
multure, and mills of vr 


King's property, and of 
church lands, 21 3. 214. £1 
Titles. See teimalt. 1 Fro: 


Titles of honour. * Viing. Sm 
infers no paſſive title, 383. 
Tradition, 110. Real and ſym- 

bolical, 111. 


rence of property, ii. 
Trangference, action of, 18 * 
Tranſiation of a right, 344. 


Tra f feudal rig N | 
e Right of lierent not 
rü b 162, 21 % 9. 


rights 
— 192. giro 0 
Tranſumpt, action of, 4367437. 


Treaſon; "what by the law of Scot- 


land, 474. Statutory tr. 16. 
The Engliſh law of tr. made. 
ours, 475- Corruption of - 
blood conſequent on treaſon, 
475, 476: Preaſon, where) 
triable, 49. Preſcription "of: 
treaſon, 58. t 


Truſt; cannot be proved hut by 


the writing or oath of * 
truſtee, — e 


Trad. not al- 
ways neceſſary i in the Ne 2 


ho 


* 
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ee imuntory, — RY 
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to creditort, are 
a corey Not 
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ee n U e paridkes, 


ved by a mother or ranger, 
© #6... Tor of law, who, 78, 
.29 .\Arwomancannet:be. 
4 Aan in law, $24 Tutor of 


inte wich che 


Pupil's 3 78% Tora of 
5 ſerving him, #« Puter da- 
tive 79, 80. 
nate preferred in tut. 
, of law or. : .dative, 80. In 


omi - * 


gere by the yſ, 


1687. W 4 * 1 1 4 ' 


81. . 
Uſucapion, 339. 
Uſury, 401, 49, 403. Proba- 
tion of uſury,. 
has no place whie 


Uhr bother er 366. 
| f u 4. 


” 3 ad 7 * 4 5 WIN Th —— „ 


1 % 8 
7 i * 8. 


* 
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21 1611 


hat \tutory differs from cu- b to be ap- 


nter, 8a. Dowers of tutors 
and curadors . of admi- 
2 83. ali 
238. In tranſhadting — 9 
Klais, 15. * oy as: to 
the eee 
ting bis monay to intereſt. $ 
e all tutors and curators li 


aher de removed. for-mabad- 
miniſtration, i. Action of 


4 1 


dery expire; 88. Mat if the 
—2 8 
9 
f . — marriage Br. 
ee 
2 —— 7 


„en, re 


e 59-18 1. . 3 
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Rr 
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plied by the patron, 48. The 
penalty, if he fail, 49. What 
ON 


under the ſhort 
8 . 


| ned rene, 232. mult, now be 
.retoured in lands , formerly 
aller ward 0 the, 


Paul, 


In what the vaſſal's zight con- | 


wy 167. et ſep * * . 
agreement, 275. 

dal bargain about 
e 276... 
. 393» 


894-** £ $i . 922 
vu 0 


ay, 34 Vacarages,. 
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Vinkmee, Aae violence prove - 
able by witneſſes, 450, ry — 
2 r N or — 45 


pubs 
n 


Uſury 


be patron, ib. | 


e e lands, f. Va. 


8 8 2 | 


- B+ e, $05: eicher 
. [general or 2 875 2 
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; Nis Eine itte; Mas How | 
" inferred, ib. Preſumed vit. 
introm. by act ſederunt, ib. 
- Vit, intr. how excluded, 41. 


Vitioßty, how' purged, 41, 
453. Gee ee | 


cutor· orditor does not ſcreen 
from it, 471. Vitious intro- 
mitters have no relief againſt 
euch other, 44. 
Voluntary redemption; 05 wadſets, 
how executed, 196, 197. 


bo 1 
br 5930 Their tene and 
2 orm, 194. Renun- 


ciation of wadſets, 196. muſt 
we regiſtered, if the wadſetter 


"= 5 197. Wadſets pro- 


improper, 200, 201. 


Bede wadſets, 201. A pro- 


per wadſetter muſt cede the 
poſſeſſion on the reverſer's 
finding ſecurity, w— 202. 
See reverſion. . 
Wages. See fe. 
 Waith, or waiff goods, 109, 108. 
Wakening, action of, 436. 
Mara, caſuality of, 143. It 
comprehended at firſt the of- 
fice 5 tutor, 1b. Ward, how 


burdened, ib. How it expired, 


144 Taxed ward, #6. 
#ard-helding, anciently the only 


proper holding, 139. now a- 
boliſhed, and converted either 


into blanch or feu holding, | 


148, 149. | 
Warning of tenants, 179, 1 80. 
from tenements within burgh, 
, 180. Warning not now pre- 

oiſely neceſſary in removings, 


ib. It was never neceſſary i in 


extraordinary removings, 181. 


* The:affes: of warning, natin- 


aan 


Warvadilice ſimple, from bas and 5 


- deed, and abſolute, 130. War- 


f randice, how limited. 131, 132. | 


Is the:erown bound in war- 

_ randice, 131. Warrandice in 

_ a{bgnations,/131, 432. Effes 

of mne e Real 
- wart ib 

Wiitfandoy, is FE) to! May-a5- 
in queſtions of removing, 280. 


Wile. In what cafes ſhe can o- 


„ Wige" herſelf, either with or 
without her huſband's canſent. 
| — —.— A wife is preſumed 
p ve gatiit domeſticies un- 

leſs i be iuhilired; 70. She 

can telt without her huſband's 
conſent, 71. In what caſes 
ſhe is entitled to à ſeparate 
aliment, 69. Parapbernalis are 
proper to the wife, 66. Wife 
free from 


367, 44. 


See dae 
Witchcraft, 473. Ther can be 
now no proſecution upon an 
accuſation of witcheraft, 4: 


Witneſer- to — muſt be de- 
ſigned, 2 hey muſt fub- 


What perſons admitted-as wit- 


neſſes, 450. What perſons re- 


jected, 458 1. Ultraneous wit- 
neſſes, who offer themſelves 


without being cited, 453, 
Witneſſes received 4 — 


451. e e 8 
ü. 


of N counſel,” 
witneſſes, 45 
453. „ witneſſe — — 


ted in eriminal trials, * 
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